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The Commonwealth of Virginia, 
Lo the Sheriff of the County of Lee, Greeting; 


WE COMMAND YOU, That you summon Elizabeth J. Pennibgton, Sallie Trent, John 
M. Smyth, Alexander Smyth, Tennessee Smyth, Rebecca J. ‘l'ravis, J. T Smyth, Mary 
F, Parsons, Nervie O. Bartlett, Wm. Smyth, Martha Quillen, Emily Lucas, Sarah 
Tharp, Sarah M. Greenwood, John M. Smyth, Jr., James D. Smyth, Elbert M. Smyth, 
Diary J. Parsons, Mary A Cary, David W. Smyth, Donie E. Olinger, Charles Smytl's 
{Laura R. Parsons, Luther §, ‘Turner, Wm. E. Turner, Wm. Smyth, Sarah Cole, Joseph 
L. Smyth, unknown heirs of Amanda Howard deceased, Sarah J. Parsons. John A. Orr 
Ww. T. Orr, Emily Newman, Peter H. Orr, Dollie Pugh, Sallie Turner, Fannie Lewis, 
Louannie Caywood, Jane Farley, Louisa King, Rachel Doss, Emily Maupin, Lettie 
Crider, Grant Sargeant, Mary Caywood, T’. P. Smith, Sarah E Cooney, Mary Carter, 
Joseph Johnson, John Johuson, Jackson Johnson, Mary Robbins, Sarah Collier, Emily 
‘rurner, Vesta Boothe, Gola Jotnson, Cora Johuson, Fannie Johnson, Mollie Hughes, 
rebecca Johnson, Johnson, ‘Tennessee Smyth, Rebecca Olinger, Amer- 
ica Bailey, Emmet Smyth, Fannie Smyth, Flora Smyth, Joseph Smyth, Jas. M. Smyth 
Cora Smyth, Jackson Smyth, David Smyth, Emmet Short, Sherman Parsons, George 
Parsons, Mary Doss, Sarah Mullins, Joseph Brauson, Henry Branson, Sampson Bran- 
son, Sailie Parsons, Richard Branson, Louisa Colley, the unknown heirs of Chandler 
Branson deceased, the unknown heirs of Fannie Howard deceased, the unknown heirs 
of Nimrod Branson deed., Loucinda Parsons, Rebeéeca Maloney, H.C. Bailey, Jchn M. 
Bailey, Sallie Cecil, Jane Barker, Lettie Shufflebarger, P. C. Flanary, Francis Maxwell 
Elizabeth Parsons, Susan Parsons, Jasper Parsous, Newton Parsons. D. S$. Reasor, 
Jackson Reasor, Wallace Reasor, J. Green Reasor, Amanda Olinger, the unknown heirs 
of Oma Hobbs deceased, Fannie Collier, J. Porter Ely, lsaac Ely, John Ely, George 
Ely, H. H. Ely, J. E. Smith, Floyd Stewart, James A. Stewart, Simpson Stewart, Lillie 
Stewart, Emmet Stewart, Ballard Stewart, Laura Stewart, the unknown heirs of Emily 
Moore deceased, 1. P. Ely, W.8. Ely, Hiram Ely, Amanda Ely, John B. Ely, Charles 
Ely, Leonard Ely, Maud Ely, Sarah Ely, Dora Ely, Crockett Ely, Hiram Ely, the un- 
known heirs of Laura Harber deceased, the unknown heirs of Elkanah Ely deceased, 
Sarah Smyth, Minerva Bowen, Lyde ‘Turner, Georgia Ann Ely, Hiram Kly, Jackson 
Ely, Emmet Ely, D. R. Ely, Rosa Robbins, Octa Smith, Marion Ely, Palestine Kly, 
Rebecca Weston, Emily Muncy, Eva Fletcher, Susan Young, John M. Uoward, Eva J. 
Skaggs, Octa E. Johnson, Emory Gilley, Cornie Parks, Creed Gilley, Annis Litton, Tip 
Gilley, Gale Gilley, Rebecca Cecil, Mary Cox, C.D. Bailey, Amanda Hughes, Sarah 
Myers, America Graham, Mary P. Ely, Cynthia Myers, John H. Pennington, Sarah E.- 
Myers, Thomas Garrison, Daniel G. Simpsun, Minerva Humphrey, Rebecca Barron, 
John Reasor, Peter Reasor, Fannie Reasor, Bell Reasur, Cass [easor, 
John Z. Ely, 


to appear at the Clerk’s ofticeof the Circuit Court of the County of Lee, at the rules to 
be held for said Court, on the 3rd Monday in May, 1900, to answer a bill in Chancery 
exhibited against them in our said Court by John Z. Ely and J. Morison Smyth Admin-~ 
istrators of the estate of Sallie 5. Ely deceased. 

Ané have then there this writ. Witness A. B. MUNSEY Clerk of our said 
Couit, a‘ the Court-house, the 23rd day of April, 1900, andin the 124th year of the 
Commonwealth. 


vz ha wa AL G7] Ps dey of Wa ac ages 1900 b 
<r Drove, jfahdic bt tthe Lents oe, 
bie fol Kthoor 4 it 


a 


hy Ads! Rtv } 


Bu 
6 


fi gh) Lo 04 ? 1h Lf sf 


E.W.PENNINSTON. 


ROGMT LPENNINGTON 
Pennington Brox. 
ATTORNEYS AT LAW 
JONESVILLE AND PENN} NGTON GAP VA. 


E.WOPENNINGTON 


ROBT.L-PENNINGTON 
lenningtan Brox. 
ATTORNEYS AT LAW. 
JONESVILLE AND PENNINGTON GAP Va. 


Lo thé Honoarble H.A.W.Skeen, Judge of the Circuit Court of Lee 


County, Virginia: : 
| ‘ 
Your petitioner,J.C.Noel, -will respectfully represent end show 


unto your ‘Honor that when the suit in chancery was instituted in this 
Honocable Court by J.Morrison smyth and John Z.Ely administrators Gr 
the estate of Sarah Hly, deceased, the purposes of which was to have. +t 
Will of the late Joseph N.Hly, deceased, construed; thet after Judge | 
C.T.Dunean was employed as stated in DUS! DEtLEALOn which VOULr  Rebmevorer 
has cead and here adopts the same as a par Loft. has petition’, Ghe tuhe 
Was approached by heirs of Sarah $."ly and representatives of heirs 

and asked ‘2h assist C.T.Dunean in the conducting on weds defence tn 
Said Ewo suits; that they informed him of the contract they had made 
with said c.f. Duncan and he agreed to xm Qndsreace Lo aesist in sadd 


defence on the same terms: that is for a certuin fee of $10.00 and a 


ve 
~ 


contingent Abe Oia, reasonable ee Oo hal eh; reasonable commission on all 
or said estate held by the heirs of Saxrdh SiEly in excess: of one-third 
of seid estate. 

Your petitioner faithfully performed his duties in 411 Cima end 
he represents to your Hoher that a fee of of on said excess in addi- 
tion to said $10.00 Will be a, ceasonable,and only reasonable fee for 
the services performed by him, ene wa his he Ey ae Court will direct 
to be paid to him by the administrabors of said estate and the Commis~ 
Sioners appointed to sell the land. And as in duty bound he will ever 


prayer ée. 


$b, Nae 


Virginia, Lee County, to-wit: ‘ 


This day personally appeared before me, Geo.P.Cridlin, a noatary 
public in and for the County and state aforesaid, J.C.Noel, whose petit 
tion is written above, and made oath that the facts stated therein are 
true to the best of his knowledge and belief. 

Given undex my hand, Tints. Loeawe, day of Maren LOL, 
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to the Honorable H.A.W.Skeen, Judge of the Cireuit Court for 
lee County, Virginia: 

Your petitioner;:.C.T.Dunean, will respectfully represent and show 
to your Honor that when the suit in Chancery was instituted in this 
Honorable Court by J.Morrison Smyth and John Z.Nly, administrators 
of the estate of Sarah Bly deceased, the purposes of which was to have 
the will of the late Joseph N.Ely construed, that he was approached 
by TepresentaLtives of “shesheitrs,and*heirs, ofthe Mabe: Sareh bly and 
sked by them to defend their interest in said suit together with their 
interest in the suit filed by John Z.Bly and wife against the adminis— 
LTVavLORS Ol. Severed ly, bie Nears sot sara Bey ane thes*heirs of. .Logepn 
N.Hly. These parties claimetl to represent all of the heirs of Sarah 
Hly, deceaséd,except the heirs of Amanda J.Reasor deceased. They made 
a Contract. with your pegs ulonerToupay, Wim the sum of $10.00 ee & con- 
diGienaio Lee. of ai Ppeasonable. per GCeny oh alli-of said estate held by 


the said Sarah Ely’s heirs over and above the one-third part thereor; 


and they further agreed to employ anether attorney to assist Nim an 


Sala cdehenee’. 

Your petitioner will now show your Honor that he feithfully rep- 
resented suid heirs in seid litigations and that he filed ther answer, 
carefully briefed their case, argued the said in all of whiechhe was 
ably assisted by John C.Noel a practicing My ackcee om; eh s Sacre, 

Your petitioner further represents that as your Fonor is fully 

the will was so construed as to give to the said Sarah S.Hly’s 

the 11 aere tract of land, which sold for $825.00 and some 
$3600.00 to $4000.00 in personal property over and akove one-third of &@ 
said-.6nbire estave. . 

Your petitioner will now further represent that a commission of 
ot on wll of said funds in excess of one-third as aforesaid will be a 
very low and certainly a ver reasonable fee for his SénviLces ani jad— 
dition to said $10.00. Ail of which your petitioner asks your Ronor 
go .diierecu to vps: paid to Hae oy the administrators and the commissioners 


who sold the land before the fund in their hand is distributed to said 


heirs. Andas in duty bound your petitioner will ever pray «c. 
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Visginia, Lee County, to-wit: 


My, 4 «: est ¥ °t JO: : 
Mas day’, Cyt. Duncan, personally appee.ced before me, Gec.P.Cridlin 
& nowarcy public in and for said County and state aforeseid and made 


oath that the fuets stated in the Yoregoing petition are ture to the 


best of his knowledge end belief. 


Given unde: my hend, this the Sth day of Marcn. 190%, 


oe ‘ aes, 
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Notary 
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John Z. and Mary P.Fly, et al, Comaplainants, 
Vs: In Chancery 


J.M.Smith et al. Defendants, 


To the Hon.HeA.W.Skeen,Judge of the Circuit court for Lee Co.: 


moe answer of Mannie Johnson, Sola Johnson, Cora Johnson, 
Molly Hughes, Rebecca Johnson, hose Johnson, Emmet Smyth, 
Wonnie Smyth, “lora Smyth, Joseph Smyth, Jenes M. Smyth, Sore 
“myth, Jackson Smyth, David myth, Romxx Emma Short, Sheiman 
Parsons, Ceorge Parsons, Mary Doss, Enmet Svewart, Pal ard 
Stewart, Leura Stewart, La@nard My, Made Bly, Sarah My, x 
My, Srocket My, Marion My, Pa estine fly, John M. Howard, 
Tip Gilly, Gade Gilly, Luther 5. Tumer ang Wiliien & Tumer, 


infants under the age of al years, parties defendant in the 


foregoing suit in cheneery now p ending in the Cirouit Court of 


Lee County, Virginia, by (4% —~their guardian 
J 3 7) > ¢ y) 


ad litem, epointed by decree of this ourt to defend thar 


interests in seid suit. 

Reserving to themselves all just exeeptions that may be 
haa to the plaintiffs bill , these respo ndents answering Soy: 

That they ere infants of tender years and not capable of 
defending their own interests, eng they are advised that in- 
fonts are the especial objects of the care and protection of 
e court of chancery, and they commit their interest to this 
gourt, praying that they be fully protected by eny deerees or 
orders entered in this cause, and that nothing be done to the 
prejudice of their rignts. 


They further say by their guardian ad litem that sn 


eigwer has been filed in this cause by [4 Alt fengeateerle ; 


yw @ 


eid others, adult defendants herein whose interests herein are 
largely identical in member principle with that of these in- 
rent defendants, ard these defendants adopt the answer of sai 
adult defendants as apart of theirs uid pray that it be aon- 
idered as apart hereof as fully as if copied herein in full. 
and now having enswered as fully as the; ere alivised it 
if, materi 1 they should answer, these respondents pray to be 


hence dismissed with their proper costs. 


ano Th Dry, L 
a koe: 


Virginia, Lee County,to wit:- 

1,A,B,Munsey clerk of the Circuit court for Lee 
County do hereby certify that 
guardian ad litem for the foregoing named inafant defendants 
this day personally appeared before me and made oath that the 
facts aet out and the representations made in the forego ng 
answer are true to the best of his knowledge and belief, 


oS 


Given under my hand this the o- Nay of June ,1880, 


cr W.PENNINGTON. ROBT PENNINGEOM 
Pennington Broz. 
ATTORNEYS AT LAW, 
JONESVILLE AND PENNINGTON GAP VA. 


To the Hon.H.A.W.Skeen, judge of the circuit court for Lee county: 
The answer of W.J.Milham,administrator with the will annexed 
of Joseph N.Ely,to a bill of complaint filed in this court by 


J.Z.Ely,and J.M.Smyth administrators of Sarah s.Ely decd,against 
him amd others. 


Your respondent reserving to himself the benefit of all 
just exceptions to said bill,answering he says: 

Thathe personally Knows nothing of the matters and things 
set out in said bill,nor does he either confess or deny any of 
the allegations contained therein. 

Your respondent alleges and asserts that whi. he is 
administrator with the will annexed of Joseph N.EFly he does not 
have, nor ever did have and is informed never will have any 
effects or money in his hands of said decedent. He is informed 


that this estate was wommited to him as sheriff for Lee County 


for the purposes of some litigation, end especially this litigation. 


Having therefore answered as fully and completely as he 
deems it necessary thet he should answer, prays to be hence 
dismissed with his reasonable costs in this Behalf exnended. 


gf 


Admr. 


Af the estatet of J.N.Ely decd. 
Orr and Irvin 
& 
Pennington Bros. 


Attys. 
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To the Hon, H.A.W.Skeen, judge of the circuit court for lee County: 


John Z.Ely and J.M.Smith,ADmrs, et al, Complainants, 
Vs: In Chancery 


Elizabeth J.Pennington et al, 


Defendants, 


The answer of Fannie Johnson, Gola Johnson, Cora Johnson, 
Molly Hughes, Rebecca Johnson, Rosa Johnson, Enmet Smyth, 
annie Smyth, Flora Smyth, Joseph Smyth, Janes M. Smyth, Cora 
Smyth, Jackson Smyth, David Smyth, @umex Enma Short, Sherman 
Parsons, George Parsons, Mary Doss, &nmet Stewart, Bal ard 
Stewart, Leura Stewart, Lewanard My, Maude Fly, Sarah Ely, Dow 
fly, Crocket Ely, Merion By, Palestine Bly, John M. Howard, 
Tip Gilly, Gade Gilly, Luther S. Turmer and Wlliam & Tumer, 
infants under the age of 2l years, parties defandait in the 
foregoing suit in chancery now pending in the Cirqit Court of 
Lee County, Virginia, w aeape LE (loa their guardian 
ad litem, appointed by décree of this court to defend thar 
interests in said suit. 

Reserving to themsel ves all just exceptions that may be 
had to the plaintiffs bill , these respondents answering say: 

That they are infants of tender years and not capable of 
defending their om interests, and they are advised that in- 
fants are the especial objects of the care and protection of 
a court of chancery, and they commit thar interest to this 
court, praying that they be fully protected by any decrees or 
orders entered in this cause, and that nothing be done to the 


prejudice of their rights. 
They further say by their punrdien ad litem thal @m 


answer has been filed in this cause by Aiicdasgl teak 


atx 


end others, adult defendants herein whose interests herein are 
largely identical in ember principle wth that of these in- 
fent defendants, and these defendants adopt the answer of sald 
adult defendants eas apart of theirs and pray that it be con 
sidered as apart hereof as fully as if copied herein in full. 
And now having answered as fully as they are advised it 
it) material they should answer, these respondents pray to be 


hence dismissed with their proper costs. 


Virginia, Lee County to wit:- 

I, A.B.Munsey Clerk of the Circuit court for Lee 
ss do certifv that | guardian 
ad litem for the forgoing infant defemdants this day personsally 
appeared before me and made oeth that the representations made 
in the foregoing answer are true to the best of his knowledge and 


MA 
belief. Given under my hand this the $“aay of June,1900. 


OU Mtsrntag Clerk. 


E.W. PENNINGTON. ROBT_L.PE 
Bennington Braz. 
ATTORNEYS AT LAW. 
JONESVILLE AND PENNINGTON GAPVA. 


the Binorable 4.A.W.Skeen, Judge of the Grier Cutts 
Court for Lee County, Virginia: 

The answer of Rebecca Weston to a bill of complaint fisLed dassatd 
Court by John 2.Hly and J.Morrison Smyth, Administrators of ail and 
singular the goods and chattels, cights and credits which were of 

Sarah S.Ely,deceased, at the time of her death. and who died intestate, 
against her and others. 

Your respondent reserving to herself all just exceptions to the 
pale dma Ps? DALI, et answering says: 

That it is true as stated in said bill that the said Joseph N.fly, 

| CAlal— 


wercSiihosuppowes,on the 11th day of December 1882 departed. ‘iindes ial ves 
/ / \ 
fathead vedith the pilaswuen se” 
ts frotbete 
bill macked "W"; that said will was duly admithed an the court and, on 
/’ 


that a certified copy of said Bly’s will is 


the date stated in the bill; that the bill Ema wit states £0 Lar as 
this respondent knows the names and present status of the oF #5 oh aba bE 
the brothers and sisters and their descendants of’ the said Joseph N. 
Mly,deceased, and also the names and status of the brothers ena. sis— 
bers,and their descendants,of the said Sarah S.Mly deceased; that she 
supposes it id true that the said John Z.Mly and J.Morrison Smyth have 
qualified as stated in the bill, as administrators of the es ate of the 
said Garah S.Hly, but whether or not the amount of the nersonal esterte 
of the said Sarah S.Ely, which has or will come imtoo thedir Meansis5, ae 


such administrators, is correctly stated, she does nbt know, and, ne ith 
ec admits or denies that allegation. 

Your respondent further answering says it is true that she,  Bmishy 
Munsey, Iva “letcher, Susan Young and Betsey Howard are. the five 
daughters of Nimrod Omly who was a brother of the testator,Joseph N; 
Bly and is the same Nimrod ©.nly mentioned by the said testator in his 

said will, and that she supposes that the descendants of her sister 
Betsey Toward deceased are all correctly stated in said bill; a tk Hoa a 


Respondent says that it is true as stated im the bata Liat ene 


said William d.France was not living at the death of the testator, nor 


did he died leaving any descendants. 


Respondent further answering says that she is advised and here 


charges and insist upon it, that there is but one correct interpreta- 
f 


tion of the will wider considerabiion, which is as followss4ihe Cigest 


IAveLrprevatron ef saad. wilk set out. by the. plaintiffs in, their pill 
which aS in brief that all the personal estate which has or will core 
into the hands of the said administrators, should be disbursed by pay- 
ag Oul - LO LES premners and sisters Or Sarah S.Mly or ‘thetr descendants 
one-third of the net amount thereof, and to the brothers and sisters or 
their descendants, of the said Joseph N.Ely two-thirds of the net a- 
mount thereof, and that the said real estate be divided in the same 
way, but if in the opinion of the Court the interest of the parties 
Veuld Ho, premoted by a sale. of the said.reak estabe, then the proceeds 
EBhéereot be distributed in the same way, and she asks that the said 
entire estate be divided and distributed upon the basis as stated: 

Or in other words that the entire estate of the said Joseph N.Ely be 
divided by giving to the brothers and sisters or their descendants of 
Serica! Hilly one-third theréofyand to the brothers and sisters ar 

their descendants, of the said Joseph N.Mly two-thirds thereof, and 
your réspondéent 16 advised and humbly submits that this constructiton 

is in conformity with the clear and unmistakable intention of the tes-— 
tavor as will be clearly =66n from the Treading of thre whole. wil, 

YOu FrespoRndcmLl- rut emer states that 1t was always the desire of 
the testator and his wife Sarah S.uly that the brothers and sisters 
Side ke or their descendants of the said Sarah S.@ly should have one- 
third of the entire estate of the said Joseph and that his brothers 
and Sisters or their descendants should have two-thirds, and it was 
Ways agrééd and understood between them that it aghould 
that his said will was made to carry out this purpose, and thet os Uae 
acts and the expressions of the said ¢ Nn clearly show that this was 
his object, and that it was with this view that he Pave toe has wife 
an estate for life in his said property: that they had no children by 
their marriage, and that as the clear tpLention of ayhe will] thedeeene 


property should vest in the parties in the pornortion ac stated in 


sald will, your respondent is advised that that intention will never 


Peale roaled by a Lechnical constTuction ofithe will. 


Your respondent says that she has heen unable to have a consulta-— 


tion with hec sisters to arrange for them all to join in the defence 


en 


of this suit and for them all to contend together for thetr rights 
BOS SoC. Mil Wie oe levies Bt ie bhe desire vot All ‘to. daéise; 
yet this is her answer alone and she thinks when they have actual no- 
tice of the pendancy of this suit, that they will contend for the same 
foe Sho. vs now contending. 


iz, | by Pe ‘ sae 
a frn The hr Teer Ce tela Ff law url 
Your respondent is advised that. she as one of the descendants of 


the said Nimrod C.iMly, is entitled to a one-fifth part_of one-tenth 
Cred LtGte4 4 

of two-thirds of the entire estate devised by the said will of the said 

Joseph N.fly. 


And now having fully answered as she is advised it is material 
ff 


fo. her to answer she prays to be hence dismissed &c. And she will exer 


Pray aes 


Pe the Honorable H.vn.W.Skeen Judge of the Circaum Court 
of Lee County, Virginia: 


The answer of Peter Reasor, Belle Reasor,, Fanny Peasor and Cass 


Reasor, infants under the age of twenty-one years, by C.T.Duncan, their 


guardian dd Litem, assigned to. defend them in this suit, to a Oa els uO 


complain® exhibited against them and others, in the Circuit Court of 
Lee County, by John Z.Hly and J.Morrison Smyth, administrators of the 
estate of Sarah S.Hly deceased. 

The’ mnespondents;, treservine to themselves,the benefit of ail, guisy 
exceptions to said bill, for answer thereto, or so much thereof as Shey 
ge advised that it is material they should answer, by their said 
guardian ad litem, answer and say: 

That they are infants of tender years, and by reason of their in- 
Panevyercame ancapa he vot 1Tnidera band Log, O72, 01, taking. care’. of .thenr 
rights and interests. They therefore, by their said guardian ad liten, 
commend themselves and their rights and interests to the protection 
of the court and pray that no decree may be pronounced which will tend 
tO awvMear prejudace”. 

And having fully answered, the said respondents pray to be hence 
dismissed wlth their reasonable costs..in. this behal®r expenceéd,. and 
Caey mir we sever pray iGacr 


Guardian ad iitem for Peter Reaser, Belle 
Reasor, Fanny Reasor and Cass Reasor. 


Virginia, Lee County, to-wit: 

IT, A.B.Munsey, Clerk of the Gircuit Court for Lee County, do 
Gertify that C.T Buncan *egerdian ad lttem for Peter Reasar,' Beile-Rea— 
S0r, rauoy Loeoor wil wom erodeor, tlle Gay Der conc. | \ aGppecaren pe= 
Bore me and made oath that the representations made in the foregoing 
answer are true to thé best. of his, knowledge and belief. Given wane 


i. 
der my hand this the 20 day of 1900. 
Vasben 


Clee rials 2 


To the Zonorable 4.A.W.Skeen, Judge of the Circuit Court 
PorriLee- Comniy, Vare ines 

lle s0lare ombwerror Amerioa! Graham, Thomas Ganrilson “and, danke d Ge 
Simpson, Cynthia Myers, John 4.Pennington and Sarah’ W.Myers to a bill 
Bee omved nom tips wmol, 1 tiie honorable Court, by dohn- 2.eiy.and 3 
Morrison Smyth administrators of the estate of Sarah 8.mly deceased. 

ft is tiue that Sarah S.ly was the widow of Joseph N.lly deceased 
Siwerenie Said Joseph N.Mly departed this ldife. on a about the <tdFtrh 
day of December, #e9% 1882, having first made and published his last 
Wo dd and vestament Which was duly probated in the County Court ef Lee 
PouUnuye ah Wer further' brue that ‘the said Sarah S.Bly departed this 
we tnLestate on the 22%th day of April NO0O+ ‘it~ the further time thas 
both the said Joseph N.Ely and the said Sarah S.tly left no issue of 
thedr bodies surviving them; it is further true that the sain John Z. 


ly and J.Morrison Smyth duly qualified.as the administrators of the 


our Re oneenv: Ne a ea ERG there are such doubts surrounding 
the proper constiuction of the will of the said Joseph N.BEly and the 
dle urpbutiton of the funds. which camé into the hands of the said admin- 
Lo render proper aw construction of said will or at least 
@ direction to said administrators as to the manner in which they shall 
distribute the estate which came into their hands, bytthe cGourt: i 
u. <Kespondents are informed that it is true that the three probable 
constructions of said will. mentioned by ‘the complainantsin their bill 
each have theri advocates, and that each of said viewswill perhaps be 
COmvonaced Om binkere dirPerent persons -inberest din) saidnastabe. vor 
claiming to be interested therein. 

Your respondents are advised that the construction mentioned by - 
COBoladneanLs 2s the third is the: true. construction of said, wile Phet 
the testator, Joseph N.Uly, by his will gave absolutely and in fee cir— 
ple.all of his estate both real and personal to his wife Sarah S.Mly, 


and that she having died intestate said estate naases to her heirs 


atv law who are her sister, America Graham, and the descendants of her 


other sister, Virginia Garrison and the children and heirs at law of 


Ror CeCe eed. Wawuncm nobles “S .Pennington. 

Lous! POsPpORcenuUs=anme advised vtiat the tawes heii setidted) porn 
Dy Ume- CouUrts-and “Lextewolters every where, that wherever,am estate 
mS given, whether tor Lite om otherwise, with absolute power of con- 
trol,use, disposition and alienation, either express or implied, that 
the devisee takes a. fee, whether the estate devised be real or personal 
this pointe the well ‘settled principle of law, vour respondents are ad= 
vised that the only question to be determined is whether or not the 
G6vice and. bequest si. the-willyof Joseph NMeaiy to his wite, 
iy is coupled with the unrestrained power in her to dispose of the 
property. The Janouage of edid..bequest is as follows:"in ‘the ‘first 
place 1 desire and will jall the remainder, of what T am possessed -at 
my decease both real and personal to Sarah S.EBly my wife TI desire 
that she shall have the sole use and control of it so long as she may 
live, and after her decease and after all her just debts and funeral 
expenses arc paid I then desire one-third of all my estate at that 
time both real and personal to be equally divided between my wife’s 


brothers and sisters if living - I.desire and will the other 


two-thirds of my real and personal estate to be equally divided he- 


VCE Yer oOniers ara Ars ters, aire livine ittnot.d desire the heirs of 
those that may have deceased before this distribution is made of ry 
estate to draw their father’s or mother’s part and #£##4 equally divide 
it between them". Your respondents are advisee@ that thic lanruage 
cannot be reasonably constcuded otherwise than that the devisee said 
Baas Sarah S.Sly had not the power to use the property devised, 
but that she had the unlimited powerx to sell it,to consume veOT, BO 
do what she desired WE Lt Tre odift- ‘over, tor all my -estarbe at, tha, 
time" shows that the testator intended, notwithstanding the direction 
that the property was subject to her sole use and contrhl so long 

as She lived, that she should have the power to dispose of. ib) consnmé 
it’ or{jspend it in her life time. Ps elo One dl only do, being in- 
vested with the Pec-simple. What might remain of said Sshete, what Ls, 


Mall my estate at that time," was all that was to fo over. This lan- 


guage certainly implied an unlimited and unqualified power of disnosi- 
tion 
Respondent will now show your Honor that if they are mistaken in 

the view above talen that Sarah $.Uly under the will of her husband 
doseph N.Mly, took a fee—-simple in ali the estate of which her hus-— 
band died seised,, under said will, then certainly the contention made 
second in the plaintiffs bill should prevail, because the testator 
could certainly only be held to have contemplated the partition of 
his own estate among the heirs of himself and his wife.Gertainly he 
never contemplated a division of the earnings and accumulations of 
his wife, or any part thereof,should be divided between or in any Way 
go to his brothers and sisters or their descendants. The  tnijwSticer om 
such | | : 
a contention is so manifest,that only to mention is,sufficient. The 
testators widow lived for 17 years after the death of her husband. She 
was industrious and frugal and her savings and accumulations were large 
and without question they should descend to her heirs,and to them alone 

such @ course as this does no injustice Oe Uber Le te Ot mt On fest Buetiies 


seph N.tily,as they will thereby get every cent that they would have 


gotten,had the estate then been partitioned,and more too, because, they 


get it now free from any charges in her favor as widow. 

Your respondents do not know the value of the est..te of the said 
Joseph N.ily at the time of his death, but they are advised and inform 
cd and they here assert that the said Sarah me lily more than doubled 
the personal estate which came to her hands from ner husbend, after 
his deabh. 

HHEFHS HAMAS Respondents are «advised that ‘in no way possible . 
the said will of the said Joseph N.Uly suseept&ble of the ## construc-— 
tion given by the Pratt helt es dn what they make or number their Odes T, 


contention, 


And now having answered said bill as fully as thev are aovised 


it is material to answer it, they pray to be hence dismissed. 
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To the Honorable H.A.W.Skeen, Judge of the Circuit 
Court of Lee County, Virginia 

fhe joint answer of America Graham, Thomas Garrison and Daniel 
G. Simpson, Gyathia Myers,John H.Pennington and Sarah. .Myers to 2 bill 
exhibited against them and. the other distributees of the estates of 
Joseph N.@ly and Sarah S.Mly, deceased, in this this Monorabie Court, 
PSUs Lins Shiny com Osmet tay ae. Liye 

fT, #s Ges that the said Joseph N.Mily departed thee late 
Swart, tie sa ci.day ol Vecemmenr. se having, famst made, and? pill pshed. 
his last will and testument, which was duly probated in the County 


Vom. OF mecrooOunuy, am Which isa wild she made his, ten brothers and 


sieiers-and their hebrs, which arem mentioned. in the said Complainants’ 


Dill the @heteteerpeews of two-thirds interest in all his lands of 
Whi@h he di6ea ecimed, and«that- your rsspondent America Granam and the 
descendants .f Vitreinies Garcison wand the descendants of Tobias) 2 .ren- 
Hingston rare 1 Cenemye cs 1€ ner thrr eit eFC Ga of which 
the said Joseph N.M1ly erg) Zed: ahnde that the descendants. of the satd 
Vinee Prick Gedrr eSOn are your 6esroendents Thoras Gaertrisenm, and -Ramitel 
G.Simpson; and that your other resrondents G6ynthia Myers, Jobn 
Pennington and @arah N.Myers, together 

She Voaid  Tomias. $.Penrniwe ton, 


Mii aed: ste weg “Or Sas 


how 


ne S (ment OneG. In hne. sad scomplaineanirs’ - Dill forlahnich-the card 


plaimants have filed his s@id title papers, but your respondents deny 


that the said eleven acre tract purchased by the said. Sarah MeoLy ar 


ot. 


, @ el. 


Rete iio eeath Of tie sat Josegh Nise” from Johns Tubughes, fiat e went 
Of,» the 6State of the said yn NL } iG contrary they caid ewe and 


toa Ulle . Sa. ENE f wreand ibe Lone SOLelY toi the sid Sarna 


and upon hex 


Said re- 
aver that they Sard Sarre, 


undivided one-half interest in the 12 acre tract mentioned in 


sald title paper of 


These re 
an the pray— 


SOs Obl) a “tite ae ba A Ss cif Rs the said 


Tostcuhn N.ily. died sYezed be devided as reauired by Sati “Nek owe. 
that no partition in kind can be made owing to the lerge number of 


4 


and they therefore pray elong Fath the plana 

wrnr so Ue b. a. 6a S Dieta cme Sac. reed extate ena b ive 

pirocecdas thecéof distributed to these respondents and others entitied 
thereto; that is to say, that the whole proceeds of ther seid eleven 

acre teact which was purchased by the said Ghrah Sly from, Jonny. 
lughes, and of the onc-hliaf imterest of the seid Sarah S.™ly in the 

suid twelve acre tract, be distributed among these respondent ner stirpeg 
and that one-third of the procecas of 24 the otherreal estote mentiond 
in said complainants” bill be distributed among these resondents per 
sLarves, and that the other two-thirds be distribated emong the heirs 

or rather the descendants, of the ten brothers and sisters Ce, Chemise: td 


Joseph N.w1ly. 


These respondents have filed ean answer in a ena” browgnt -hia- diem 


ZA.Hly and J.M.Smyth Administrators ¢éc. against Mligabeth J -ienning ton 
and others, now vending in this Court,,hiving,tor it2-© lao. C Gikgm al 1G cosine 


construction.of the aforesaid will of Joseph N.Mly, in which cas 


sume questions ore raised concerning the said eleven and  iwe ive 


are papsed in this cause: and these respondents pray 


Vv 


4 


that the answer filed by them in that suit be read and congsadered as 
a part Of thie /Suib in Sse’far as the same mayihe ged ule Oa oO." “Way ct 


_ 


per uwiderstandine of, the. mavtTrex invetved in order that, jmetiare may 
be done among the partLes. 

And now heving answered as fully as they ere advised, that ive," ces 
material they should, answer, these respondents pia 


migzsed with their proper costs in this behaif expended. 
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MIS Plecrseg Oleh iS 


To the Hon.H.A.W.Skeen,Judge of the Circuit court for Lee County: 
The joint answer of J.T.Smyth.J.A.0rr,Amanda J.Hughes,Mary E. 
Cox,H,H,Ely,D,s,Reasor,W.A.J.Reasor,J,G,Reasor,Wallace Reasor, 
J.M.Bailey,Amanda E,Olinger Dora E.Olinger,David W.Smyth,C,D,Bailey, 
H.C.Balley,Rebecca Olinger,Jane S,B3arker,Sallie Cecil,Rebecca R. 
Cecil,Nancey E.Short,Martha Quillen,I.P.Mliy,P.u.0rr,nollie Pugh, 
Charlie Smyth,Emily Newman,Elbert M.Smyth,John M.Smyth,Jr,Hiram Ely 
Charles Ely,Amanda Ely,W.S.EFly,James Smyth,James Stewart ,Simon 
Stewart ,Emmet Stewart,Mary Carter,T.P.Smyth,Emmet Ely,Sareh EF. 


Myers,Susan 7.Young,Joseph Kly,George W.Ely,Sarahn Parsons,Lucinda 


Parsons,Lettie Shufflebarger,John M.Smyth, 


Fe oe Tae. an 
to a bill in chancery filed in this honerable court by John 7.Ely 


and Mary P.Elv against them and others. 


= 

These respondaits reserving to themsel ves all just excep- 
tions t© the plaintiffs bill , nevertheless answering say: 

That they are the descendants of the brothers and sisters 
of Jos. N. Ely, dec'd.: and that their descent from said bro- | 
thers and sisters is correctly set out in the baintiffs bill, 
and elso the facts with reference to the ownership of the real 
estate in the bill mentioned, and the names and present status 


of the other descendants of the brothers and sisters of the. 


said Jos. N. Hy as well as the names and present status of 


the brothers and sisters and their descendants of said Sarah 5 
Fly, widow arid devisee of the said Jos. N. Bly, and the facts 
stated with rel ation to the making of the will of the said Hy 
are also true, end it is true that alife estate in seid real 
estate was given to the said Sarah 5. My by the said Jos. N. 
Fly, and after her death 2 3rds of the same should descend, 
pass and become vested in these respondents and the other de- 
scerdents of the brothers and sisters of said Jos. N. Ely, ang 
1-3r4 to the brothers end sisters and their descendants of the 
said Sardi S, Fl y. 

These respondents unite with the plaintiffs in the prayer 
set forth in their bill that this real estate be divided as 
recuired by said will, but that no partition in kind can be 
made owing to the large number of parties in interest, and the 
therefore pray, along with the plaintiffs, that a sae of all 
of said real estete shall be made and the proceeds thereof 
distributed to these respondents and the.others entitl ed 


thereto in accordance with the prayer of the bill. They say 


the bill states the facts with reference to the land bought 
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from J. T. Hughes and wife, to which the title was taken in 


the name of Serah 5. Ely, and these respondents say that she 
purchased seid land with money derived from the condemnation 
by the Louisville & Nashville R. R. Co. of the real estate of 
which the said Joseph died seised, and that the purchase of 
the Hughes land was but a substitution for the land taken by 
the rail road company, and that the title was taken by her in 
her own name without any intention on her part of viol ating 
the express terms of the will on this point. She regarded 
herself, end these respondents say that in law she was, a 
trustee for the devisees under said will. These respondents 
say that there is abundant evidence to show that such was her 
rurpose and desire, and even if it were not, they are advised 
that such was the effect of her re-investment derived from the 
aforesaid condemnation. 

These respondents have filed an answer in a suit brought 
by John Z. Bly and J. M. Smyth against Hlizabeth J. Permmington 
et di nowpending in this court, having for its object a 
proper construction of the aforesaid will of Jos. N. Hly, in 
Wilgh case it is possible some of the questions raised may 
likewise be raised in this cause, and these respondents pray 
that the answer filed by them in that suit be read and con- 
sidered es a part of this suit in so far as the same may be 
applicable end necessary to a proper understanding of the mat- 
ter invol ved in order that justice be done among the parties. 

These respondents wuld further show unto your Honor that 
there are a great many other defendants in this cause having 
& common interest with these defendants but who are widel y 


scattered, being mostly non-residents of this state and whose 


® 
ay re 

interests wuld aggregate a large amount, yet to each one is 
comparatively small. Most of these defendants have not em- 
ployed counsel ard are taking no active part in the defense 
of this suit, each of them having no actual notice but only 
constructive notice thereof, but who will share equally with 
these responderits in the result of this litigation if the 
prayer of these respondents in the premises be granted. These 
respondents are advised that said abserit defendants should be 
required by decree of your Honor to contribute ratably to the 
reasonable and necessary attorneys’ fees and other charges 
necessary in conducting these proceedings, and they pray this 
be done in the final decrees in this cause. 

And now having answered as fully as they are advised it 
is material they should enswer, these respondents pray to be 
hence dismissed with their proper costs in this behalf exp end- 


ed. 
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To The Hon.H.A.W.Skeen,Judge of the Circuit Court for Lee County: 


The Joint answer of J.T.Smvth.J.A.0Orr, Amanda J .Huges,Mary FE. 
Cox, H.H.Nly,D.S.Reasor,W.A.J.Reasor,J.G.Reasor, Wallace Reasor, 
J.M.Bailey,Amanda E.Olinger,Dora E.Olinger,David W.Smyth,C,D,Bailey, 
H.C,.Balley,Rebecca Olinger,Jane S.Barker,Sallie Cecil,iebecca R. 
Cecil,Nancey E.Short,Martha Quillen,I.P.Ely,P.H.Reasors: Orr, Dhllie 
Pugh,Charley Smyth,Emily Regn Newman,Elbert M,.Smyth,John hi.Smyvth,Jr. 
Hiram Ely,Charles Ely,Amanda Ely,W.S.Ely, James Smyth,James Stewart, 
Simon Stewart,Emmet Stewart,Mary Carter, T.P.Smyth,Emmet Ely,Sarah 
E.Myers,Susan 7 young,Joseph Fly,George W.ily,Sarah Parsons,Lucinda 


Parsons,Lettie Shufflebarrer, 


emer cree 
a 


To a bill in chancery filed in this honerable court by J.Morrison 


Smyth and John %.Ely,administrators of the estate of Sarah S.Ely, 


deceased,against them and others. 


oe 
These respondents reserving to themselves all just exc@- 
tions to the plaintiffs bill, yet answering say: 
It is true, as dleged in the bill , these respondents 
are the descendants of the brothers and sisters of Jos. N. 
Fly, dec'd. Their descent from said brothers and sisters is 
correct! y set out in the bill, and the bill also correctly 
sets out the facts with regard to the execution of the wll 
of said Jos. N. My, and the acts done after his death by his 


widow, the said Sarah S. My, the general nature and character 


of the assets left by the said Jos. N. Ely at the time of his 


death, and by the said Sarah 5. Ely at the time of her death. 
1t is also true thet the plaintiffs herein John 2. Bly end J. 


Morison Smith have quel ified as the administrators of the es- 
tate of said Sarah S. Bly, and it is true, as respndents sup 
pose, that there are three constructions of the will of the 
said Jos. N. Ely which will be insisted upon in this case. 
The bill correctly states, so far as these respondats know, 
the names and present status of the other descendents of the 
brothers and sisters of the said Jos. N. Ely, and also the 
descendants of the brothers and sisters of the said Sarah 5. 
Fl y. 
Respondents now further answering would say that they are 

advised, and they here charge and insist upon it, that there 


is but one wrrect interpretation of the will in dispute, to- 


wit: the first interpretation set out by the plaintiffs in 


Atits 
their bill , which is that all the notes now in the hands of 


said administrators and wich will go into their hands as 


such, should be disbursed by paying out to the brothers and 


-® ® 


Sisters of Sarah S. Hy, or their descendents, one-third of 
the net emount thereof, end to the descendants of the brothers 
eid sisters of the said Jos. N. My tw-thirds of the net 
amount thereof per stirpes, and they ask that the said person- 
al estate be distributed won this basis, and that the pro- 
ceeds of the real estate be distributed in the same way, which 
as these respondents believe and charge, must be sold and dis- 
tributed rather then partitioned in kind. 

Respondents wuld show that the testator Jos. N. Hy 
started im life as apoor, hard-wrking young man. Early in 
life he married seid Sarah S. Mly, formerly Pennington. By 
her he received but little, if any property. She was a fit 
comp anion end helpmate to him through life. They 1 abored hard 


and were economical , erid the result was the accumul ation of a 


considerable estate, as is show by the plaintiffs bill. They 


had no children, eid it was the desire and intention of both 
the said Jos. N. Bly and Sarah S. Hy for many years prior to 
the death of the said Joseph that his brothers and sisters 
should receive 2 38rds of his estate and her brothers and sis- 
ters 1-8rd of his estate per stirmes after the death of both 
the said Joseph and Sarg. That this was for many years the 
settl ed determination and desire of both of said parties, 
there is abundemt evidence on all hands. There is also abund- 
eit BKakaEn evidence that if the said Sarah S. fly had died 
before the said Joseph, his will would have been so made that 
her brothers and sisters wuld have received 1-3rd of bll his 
estete, and his own brothers and sisters 2 3rds thereof. lt 


was with the viewof carrying out this commendable purpose, 


and also of giving his wife a life estate in his property, 


v <q 
~ 
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that this will was made by the said Jos. N. My in 1863, 19 


years before his death, when he was over 3% years of age, and 
his wife but a few years younger. 

lt was further a matter of comment and mutual understand- 
ing between the said Joseoh and Sarah that as she had three 
brothers and sisters, or their representatives, and he had 
ten, the division of his estate in the shares of 2 3rds and 
1- 3rd respectively wuld still leave the advantage as to 
amounts received in her relatives. 

The said Jos. N. HEly died at about the ag of 7, in the 
year 1882, as is stated in the plaintiffs bill, amd his wife 
survived him for 18 years, dying at about the age of 83, dur 
ing the present year. During the 18 years that she survived 
after his death as wdl as during the 19 years preceding his 
death, and after he made his will , it was al ways her expecta 
tion and desire as expressed on innumerable occasions and is 
shown in numberless acts, that the spirit as well as the l et- 
ter of her husband's will should be carried out, and that -his 
brothers and sisters and their descendants should receive 
2 S8rds of al the estate left at the time of her death; that 
is, 23rds of all the estate, both real and personal, which 
she had, whether claiming the sane in her own right or as 
life-tenant under the will of her husband. These respondents 
state and charge that she was a prudent, careful and economic 
el woman and managed well the real and personal estate om- 
mitted to her care by her husbend at his death, and that the 
increment to the sane was onsiderable, and that she added to 
the value of said estate a considerable amount of personal 
prop erty, some of which perhaps remained in kind since his 


death, but much the larger portion of which had changed form 


ia 

7S 
but could still be directly traceable to the personal assets 
left in her hands by her husbarid. There can be no doubt as 
to wiat the intention of the testator was, or as to the inter- 
pretation put won his will by the said Sarah 5. Hy, and that 
it was the earnest desire of both that the will should be con- 
strued end take effect as these respondents ask. These re- 


spondents are advised that even on the most technica onstruc 


tion of the said will , the interpretation here insisted upon 
is the only correct and lawful one, won reading the will as 
a whole, that cen be reached, and much more is this true when 
the surrounding facts end circumstances and the conditions 
that environed these tw people are taken into view 

WIRREFORE these respondents pray that they, and those 
having a common interest with them, be decreed to receive tw- 
thirds of all the estate, both real and personal , which the 
termination of the life estate of the said Xxauam Sarah 5. MY 
has devol ved upon this Court to administer. These respondents 
wuld further show unto your Honor that there are a great many 
other defendants in this cause having a common interest wth 
these defendants but who are widely scattered, being mostly 
non-residents of this state and whose interests wuld aggre 
gete alarge amount yet to each one 1s comparatively small. 
Most of these defendants have not employed counsel and are 
taking. no active part in the defense of this suit, each of 
them having no actual notice but only constructive notice 
thereof, but we who will share equally with these responda@mts 
in the result of this litigation if.the prayer of these re- 


spondents in the premises be granted. These respondents are 


advised thet said absent defendants should be required by de- 


-6- 
cree of your Honor’ém to contribute ratably to the reasonable 
and necessary attomeys' fees end other charges necessary in 
conducting these proceedings, end they pray this be done in 


the finel decrees in this cause. And having answered fully 


they pray to be hence dismissed. 
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J.Morglosn Smyth and’ John “2.#ly, #dmrs. éc. 
WS. 

Hlizabeth J.Pennington et al. 

This cause came on this day to be further heard upon the papers 
heretofore read in said eause and the petitions of C..T.Runcan, and 
John C.Noel filed in said cause on the 5th day of March, 1901 in open 
Lourt and by leave thereof, and was argued by consel. On consideration 
of which the Court is of opinion that the prayer of the petitioners 

fox f} 1097 
should be granted, that.the services rendered by them .a. free of Hon 
the amount decreed to the heirs of Sarah S.Ely in addition to the cer- 
tain fée of $20.00 is only a reasonable fee for the services rendered, 
but the exact amount not having been fully ageertained said netition-— 
Menthe raced grant goef Hotksare 
exs being willing to aceppt a certain sum, wht: the sum I aaa 
and the Court being satisfied that that sum #s less than said commis-— 
sion would amount to; it is therefore adjudged, ordered and decreed 
that J.iforrison Smyth and John Z.Ely pay to C.T.Dunean and John C 
[J @,0° 

Noel, each the sum of StSe.00 out of the personel estate due and de- 


creed to the heirs at law of Sarah S.Bly, deceased. Said administra-— 


Hons ¥Wii | tithe the receipes of the said Puncan and Noel “for saidu sums 


widen receipt “WAl1 CORStLtuULe, Ge venem Gredats it mes settlement Gir 
their account as administrators ag aforesaid: und the decree in favor 
of C.T. Duncan, guardian adil item Lex thes Relies Of mands Reason.) Ce 
eeased for 10% on the sum found to be due to them, is by consent of 
the said’ Duncan amhulled and vacated; It is further. adjudged, or- 


dered and décreed that HW.Pennington, who Le, by coneent appointed 


commissioner for the purpose, will settle and state the account of 
administrators. In said settlement eaid Commissioner will charge said 
administiators with all sums which came into, or by the use of reason- 
able dilligence, should have come into their hands, and will credit 


Citem yal) propers.dil se bursmemes.s made ‘by them fomwhich They must (pros 
aaee, wiroper vouchers. Dm sechwing (Svid. aec ont, saa, Copp sasdoner 
allow said adminis LraLors! (Loe -retain in theo shands 
Dy fli~ bre] fie rpm eng on 7 ete 
their servicés 6o@ on the sum,or cums 
OCR, 


S.Hly and 8% commission on the sum or surs coin to the 


JOSeph Nahin, Geceased. ‘He wii report his: action, to. sore*future: Lemme 


$ 
a 


of this Court. tro oadmi nt SuEaTOor wa Lil? proceed was 
to disburse the funds in their hands to those entitled thereto and 


in theseroportdian yin, which’ they are. entitled to the same, except /a's 
: J 9 Pp 


ee oe 


Co WW. J hly, and "they whillherd tine fund, due” to Tir in thepeeiands mn 


Ciuvene eparbned, orcers:-of dirs Cours. 
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John 7.EBElyv end Marv P.Ely, complainants, 
VS, In Chantery, 


John M.Smvth,et al. Defendants. 


This csuse came on this dav to be heard upon the papers for- 
merly read therein and the answer of America Graham et al,andvZ,, eg 


. 


Yieintiffsand defendantyand the court being of opinion that 2 
\ 


was arrued by Counsel; 


On Consideration of all which, and it being azreed by parties 


the land in the bill and vroceedings mentioned can not be partition- 

ie Here 
ed in a practical and gonvenient manner,and of opinion that,instead 
of a partition, a sale of said propfiertvy and the proceeds thereof 
distributed , 
WPRREXKEXSKKER amone the perties kKaxwhomxkexxfun interested in said 
land according to their vabeniet Thaes Ret Aivana the lias 
spective interests of the parties in said land heving been 
determined in another svit perdne in this cnourt entitled Jonn Ze 
Hly and J.M.Smvth Admrs., vs. Elizabeth J.Pennington et e1 (for 
the construction of the will of Joseph N.Ely),it is adjudred,ordered 
and decreed that this cause be sore: tenet asin: said last mention- 
ed cause; and that B.W,Pennineton who ta hereby appointed a special 
Commissioner for the purpose,who after having civen thirtv devs 
notice of the time,terms and place of sale by written or printed no- 
tices posted at the front door of the court house,in the neighbor- 
hood of the said land,in the town of Pennineton Gap,and at such 
other places as he may think will advance the sale of the proverty 
hereinafter mentioned,and by riving notice thereof for four weeks 
in the South West Virginian,and after having executed bond before the 
clerk of this ceurt in the sum of Ten Thousand Dollars,conditioned 
66 the lew requires in such cases,shell proceed to meke sale of 
the land in the bill and proceedings mentioned ,either by public or 
by private sale,as he mav think best to enhance the sale of said 
pronerty in the nrice véreof,on & credit of one and two years, 
except e Biccs sufficient to pav the costs of this suit and the 

iieisea wie [al to eee ee 


rand By Cetin, 
commissions oe sale and for the deferred pavments the seid 


FI 


Rennineton wilt I require the purchaser er purchasers to execute 


their several bonds for the dJefrred payments in two equal en- 


cy > a ibas! aQT) c 


With interest thereon from the date of sale, secured by apnvroved 
ONS sonal Seeunety and made pavable to himself as such commissioner, __ 
nb, SELLE. Oran O, Cyr 8 8 terkite 404 foeirehec ede eps bre!3 
Tt fe shell think best to make publie sale of said Srowerty, or Ns, 
[far | | 
part thereof fe shell do so by public auction to the #irhest 
bidder at the front door of the court house for Lee County on some 


Cours " and if &e'shell deem best to make sale by vrivate sale 


| \ 
then Gey. all fix such place of such sale end the time thereof as > 
# ; 


Bday las cA 
“ed, in is judrentng ST) wénnance the price to be obtained.The said y 
\ 


Re memboen Conmissioners eas eforeseid may sell the said land in sepva- 
ay A f 
rate narcels if can obtein a better pnrice thereby,and for that 
purpose mav enmnly a survevor for the purpose of .lavinge ue 
| og, haw py: Ss 
nerceling said land ,if ee, in hee judrement,thinkg it bet and 
proper to do so,and charge the costs therof out of the fund so 
merived for the sale to be had of such land so varceléd. And ity 
“NX 
apneering to the court that there is-one tract which was owned 
VOLUN LY Oy. sos sepnAtily and Sarah $.Rlv, and lendvorned by Joseph N. 
tiv alone, and one tract bought by Sarah S.Elv in her life time and 
since tne death of Joseph N.Ely and the deed thereto taked by her 
to hereself, It is furthur adjudced ordered and decreedMat the 
said BydlipPeneseerton Cormmissionergas aforesaid Keep BAX@AXERK a 
said sales and the price obtained therefor,and 
Coch fk Ban 2, kre rte hes Oh ra. 
take sepsrate notes for the sale made Of S820 tarte . ANAXEKBX 
BAXKAXPRMRKMNNEGNXWKKT UMM ENAREXMENXASELONX LAX SEMRXMEXXXERBAXGEXENEHXXX Ee 
\ 
74 
MAMKEXANAXEMERXRMABAXENXRANSKNUaA, ANd it is furthur edjudged ordered 
end decresd thatana any purchaser who, desire§ to pay cash For the 
whole purchase meade b¥ him in liewwof the notes to be executed 
as hereinbefore mentioned,mav do so,and seid Rerainesen Commissioners: 
Oorw 
eforesaid *m herebv ax authorized to hide “ne sane istead 


Cops ected Auton Apo hceedl 
of such notes. And said Reprtanugion will a | Seon Lo 


this court at the next term,and this cause is continued. 


i) 


J.M.Simyvtheand John Z.Fly Administrators, Complainants, 
Vs. In chancery 
Elizabeth J.Pennington, et al., Defendants. 


iS ae 
This cause coming on again this day to be herd upon the papers 


formerly read herein and the report of A.M.Goins filed herin on the 
ard day of Oct. 1900, and the depositions and exibits filed with 
said report and exceptions filed by America Graham et al by C.T. 
Duncan and J.C.Noel,attys, not numbered, and exceptions filed by 


Attys 
I.P.Ely et al,by Pennington Bros and Orr and Irvine numbered Te 


f 


f Foy) 
i. pf rd +} & +2 
& 8 respectively 4+ | 


and was argeued by coynsel: Upon consideration whereof the court is 
of opinion that the book of the commissioner of the Revenue of the 
didtrict in which Josepn Bly, deceased was assessed for th; vear 
1883is prima facia evidence of samc value of the personal estate of 
whieh the said Ely died possessed,but is further of opinion that 

the total assessment of the personal xakum property of said Ely @ 
for said year of $5440.00 should rfot be taken as the absolute 

pasis of a decree in this cause, but thet the said sum should be 
inereased in proportion as the last assessmamt against the said 
Saran S;Flv in her life time,to wit, the assessment for the year 
robe, at the sum of #8750, was inereased by the sale bill and inven— 
tory filed in this cause, amounting to &10252.00 which is aproximate- 
ly 17.18 per cent, and £ in- this respect 16 is ae ea ordered and 
decreed that the report: of Commissioner Gbens be and the same is 
hereby modified;and from a calculation it is decreed that 86373.82 
shall be taken as the true value of the personal property of which 
Joseph Fly died possessed, and the difference betyeen this sum and 
£10252.00, togwit, the sum of $3878,18,is decreed upon the present 
status of th: papers in this cause to be the increment added to’ the 


said personal estate by Sarah S.EBly,to which lat®ér sum her heirs, 


eee... : 


as shown in this.cause are entitled, but this sum is to\be decreased 


Sf 


by *300.00 of condemnation money and #°5,.00 as road money as shown 


&% 


2 
by the report of Commissioner eoinalenien leaves the sum ofr #3553.18, 
net increment; and it is further adjudged ordered and decreed that 
the heirs of Sarah S.Flv are entitled to su much interest on the 
bonds and other evidences of debt in the hands of the administrators 
as had accrued at the time of her death,Aprilmx 11,1800,and whicn 
had not been included by the administrators in the inventory making 
ud the aforesaid sum of $10252.00; And further it apvearing that the 
estate of Joseph Ily is entitled to 65.34 per cent of the total 
inventory and sale bill of $10252.00 and the estate of Sarah S.EBlv is 
entitled to 34.66 per cent of said total sum,it is therefore adjudged 
ordered and decreed that all costs paid out by the administrators heree 
in sneil be deducted from said two estates,respectively,according to. 
the above named proportions, and further if said sum of $102562.00 
exclusive of interest above decreed to the estate of Sarah S.Ely, 
shall be inercased or diminished by actuel collections that may 
hereafter be made by the Swe tn ee oe then the two estates 
shall share ratably¥ in such increase or decrease according to the 
above named proportions of 65.34 % and 34.66 qh respectiveley. 

And it is further decreed that said administartors « shall 
receive #100.00 to vav their attornep's fees for bringing this 
suit for the construction of the will of Joseph N.Fly,whnich shail 
be charged as part of the costs in this cause, and said administrators 
shall disbureethe funds now on hands or which shell be hereafter 
received by them to those shown to be entiled thereto by the bill 
and proceedingsnad in this cause and in accordance with this decree 
ana Tormer ‘orders end. decrees, herein. 

And it further avnvearing that those learcatees of Joseph Fiy 
deceased, who but for his will would be his heirs at law,are numerous 
and widely scattered, and portion of them infants, and another 
portion thereof are non residents of this State, end that only a portion 
of them have answered herein by their own attorneys or by guradian 


ad libem and the answer of those who diid answer in person prayed 


Ponyat terete 


that the court should require contribution gat all having a common 


2 z ry ta . LPR al 
interest with those who answered in the Matter @@t pevine counsel 


3 
fees in this cause, and the court deeming such contribution prover 
under the circumstances of this cause since those parties who have 
not answered in pnerson and also those infantr defendants who have 

Pe 

answered by cuardian ad litem reed ae benefit of this litigation 
ratably with those who personaly emploved counsel; £t is, therefore, 
acindrolordered end decrees the administrators are hereby 
authorized to deet ratably from the shares of all those who would 
s aforesaid be hears at law of Josenh N.EFly and who have not answered 
in person in this cause, which includes those infant defendants who 
Hamas swered by guardian ad 1litem,10% on the first #500 payable to 
each person end 5% of the residue of any sums peid to them in 
acordance with this decree which sums shail. be. proper credits: in favor 
of said administrators in their settlements with said parties 
entitled to the funéin controversv herein. 


And it anvearing that the said vaerties wno have answered and 


defended in this cause have done so by the firms of Pennington 


wR 


Bros. and Orr and Irvin§said Administrators are directed to pay 
the said abtorney's fee to said two firms in accordance with 

the prayer of the answer above referéd to, and the fees here 
decreed shall be in liewof anv fee of the gurardian ad litem 
who answered for the infant defendants heirs at law as aforesaid 
of Josepn N.Ely deceased, said guardian ad litem being one of 
the attorneys in whose favor the above nrovision is made, 

And it furthur appearing that certain infant defendants have 
answered by C.T.Duncan their guradian ad litem, it is decreed that 
said administrators shall pay to the said Duncan as such Guardian 
ad litem the seme fees as are above provided for as to certain 
heirs at law as aforesaid of Joseph N.Ely deceased, which shall be 
a proper cnerge arainst the shares of said infant defendants in favor 
of the administrators when paid by them. And this cause is 


Continued, 


ie if OTESS. Fé) le 
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LEE CIRCUIT COURT 


4 ¢ 


John Z. Ely and J. M. Smythe, Admrs- 


VSe DECREE: 


Elizabeth J. Pennington, et al 


a iil _— = ewes es owe =| = ee 


This cause having been argued by counsel before the Judge 
of this court in vacation at Big Stone Gap, Vee, on August 6th 
pursuant to the decree entered herein on June 11th, 1900, and’ 
having been taken under advisement after said argument, and 
the court being now fully advised, it is decreed as follows: 

Te (Op dug rk (700 

This cause coming on this day,to be heard in vacation 
upon the papers formerly read herein and the depositions of 
witnesses taken since the decree of June llth, 1900, and sub- : 
mitted at the argument of this sauce on August 6th, and aigele 
exceptions noted to various questions and answers in sald aewo 
sitions, and upon exhibits filed with said depositions, and 
the argument of counsel; the court is of opinion that it was 
the intention of the testator Joseph Ne Ely as expressed in 
his will made January 20th, 1865, that kx his wife Sarah S. 

Bly should have the use, control and enjoyment ef all his 
estate, real and personal, for her life so long as she should 
survive him, with a remainder in one-third of ote . 
estate, real or personal, as of the time of nis death in the 
brother and sisters of his said wife or the heirs of their 
body per stirpes, andthe other two-thirds #e his own brothers 
and sisters or the heirs of their reree per stirpes; and that 
the language of said will read in the light of the circumstan-~ 
ces surrounding the testator did not vest in his wife in her 


f ‘ , ren, “ ; 4 ; ; ¥ % id e 
life-time, and does not vest in her heirs sinee her aeati, 


@ &@ & 


Soe 
fee simple in the real estate of which he died seised and 
title absolute to his personal property; and the court being 
further of opinion that the heirs of Sarah S, Ely are entitled 


to have the rents, profits and increments arising from said 


¢ 


estate after the death of the testator, if the same can be as- 
certained, It is, therefore, adjudged, ordered and decreed 7 
that Ae Me Goins, who is hereby appointed a Special Conmis- 
sioner for that purpose, shall take an account and Paget’. 

First: Of what real estate Joseph te Ely died seised, 
nature and location, and whether or not it all remains in kind 
and, if not, the value of such as has been disposed of as of 
the time of its disposal. 

Second: Of what personal property the said Bly died 
possessed of all kinds and description, its nature and value 
as of the time of the death of said Ely. 

Third: The inerement, if any, to the estate so left by 
the said Joseph es Tly in the hands of his wife Sarah < Ely 
stated as of the time of her death and the nature +e iunt, 


He shall give notice of the time, place and purpose of 


his sitting by publication thereof in four successive issues 


Aw weekly newspaper published in Lee County, which publica- 


tion shall be in lieu of personal notice thereof. le shall 
AA Antca_ 

reduce to writing all the evidence attested before him by any 
of the parties, and return the same with his report, which he 
will make if practicable to this court at its next regular 
sitting; and it is further adjudged, ordered and decreed that 
when the amount and value of the real and personal estate so 
Left by the said Joseph N. Ely shall be ascertained, one-third 
in value thereof shall be distributed to the brother_and sis- 

bf barah b.¢4y aunt Mee phere Nive -Werrts ¢ T- lrrtlars - tts 


tersyof the testator Joseph Ne Ely as named in his said will, 


or the heirs of their bodies per stirpes in accordance with 


the provisions of said will. All questions not expressly 


passed upon herein are reserved for future consideration. 


Court of Lee County, Va. 


Clerk of-the Circuit 
Court’ of Lee County, Vae 
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Mary P.Fly, et al., 


vs.: Affidavit for 0. of P. 


John M.Spyhh et al. 
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Virginia,Lee County,to wit: 

This day CieZ x __' personally 
appeared before més in and for the 
county and State nircyessia and hade oath that Elizabeth J.Penning- 
ton,Sallie Trent,John M.Smith,Alexander Smith,Tennessee Smith,Mary 
F.Parsons,Nervie 0.Bartlett ,Sarah M.Greenwood,Mary A.Cary,Laura 
R.Parsons,Willian smith, Sareh Cole,Joseph L.Smith,Sarahn J.Parsons, 
Sallie Turner , Fannie Lewis,Lou Anna Caywood,Jane Farley ,Louisa 
King, Rachel Doss » Emily Maupin,Bettie Crider,Grant Sargent,Mary 


Caywood, Jag$son yolnson, Seran Collier,Emily Turner,Vesta Boothe, 


James M. smith ,Cora smith,JacKkson Smith,David Smith,Joseph Branson, 
oa! Qe 
Henry Branson,Sampson Branson,Richard Branson,Louisa 6olly,Rebecca 


Maloney ,P.C.Flanary, Francis Maxwell,Elizabeth Parsons,Susan Parsons 
Newton: Pargens , Fannie Collier,isaac Ely,John Ely,Hiram Ely,Sarah 
Smith Manervia Bowen,Lide Turner,Geprgia Ann Ely,Hiram Ely, 

Jackson Rly ,Emily Munsey,Evilen Fletcher,Fmory Giily,cynthia 
Myers,Thomas Garrison,Daniel G.Simpson,Monervia Humphrey,Rebecca 


Barron,John Reasor,Peter Reasor,Fannie Reasor,Bell Reasor,and Cass 


Reasor against whom John 7. ee J.Morrison Smgth, as administra- 
tors of the oejate of Saran S. Ely deceased 


are about to institute suit in equitv in the Circuit court for 
the county of Lee, are non residents of the State of Virginia. 

And the said . ' furthur made ~ 
oath that there afc or mav be&’persons 
whose names e unknown,and who are the heirs of Willien Smith decd. 
Amanda Howard,decd.,Chemdler Branson,decd.,Nimrod Branson,decd., 
Oma Hobbs,deecd. Emily Moore decd., Leura Harber,decd, Elkanah Ely 

i ge eed 

decd., and a portion of those of Barbary Harber decd, 

Given wnder my hend this the 2). phe day o 


Yi 


ZAG 


cams oy 


John 75 E1y¥ et 


e & 


A1,ACMrs., 


t 
Mir. 


vs. <*‘ Affidavit for O.of-P. 
Elizabeth J.Pa@nnihgton 61 al. 
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CERTIFICATE OF 


I, A. M. Goins, Editor of the SOUTH- 
WEST VIRGINIAN, a weekly newspa- 
per published at Jonesville, Lee County, 
Va., do hereby certify that the annex- 
ed notice was published in-said- paper 
onee a week for four successive weeks, 


commencing on the f- & “¢ day ‘of 
nes tee Z AGO 


SPECIAL COMMISSIONER'S NOFI CE. 


JOHN Z. ELY ana J. M. SMYTHE, | 
Administrators, | 


In Chancery. 
In the Circuit Court of the County of nes 


TAKE NO'PICE PAT, 
Pursuant to a decree in the above styled | 
cause, in vacation, August 10th, 1900, I) 
shall, on the 10th day ef September, 1900, 
at my office in the town of Jonesville, in 
the county aforesaid, proceed to inquire. 
into and make the statements and investi-= 
gations, and report upon the matters and 
things mentioned in said decree, and there- 
by referred to se as Special Commissioner 
in said cause. 1€ 

“specially am I directed to hear evidance 
and report upon the following matters: 

Ist, Of what real estate Joseph N. Ely, 
died seized, its nature and location, and | 
whether or not it all remains in kind, and | 
if not, the value of suchas has been Cliss | 
posed ‘of, as of the time of its disposal. 

2nd, Of what personal property the said | 
Ely died possessed, of all kinds and de-: 
scriptions, its nature and value as of the 
the time of the death of said Ely. : 

3rd, The increments, if any, to the es. 
tate so left by the said Joseph N. Ely in 
the hands of his wite, Sarah 5. Ely, Stated | 
as of the time of her death, aud the natare 
thereof. 

1 am directed by the foregoing decree 
to’ give notice of the time, place and _ -pur- 
pose of my sitting by publioasion thereof 
in four successive issues of a weekly news- 
paper published in Lee county, which ‘pub- 
lization shall be in lieu of personal notice 
thereof, and Tam also directed to. ‘reduce 
io writivg all the evidence adduced. before 
me by avy of the parties, and to return the 
Saime with my report, which Lam directed 
to make if practicable to the court at its 
next regular sitting. 

All parties interested in the foregoing 
proceedings will take due notice taereof 
und be governed accordingly. 

This August 15, ra 


Vs. 
: ELIZABE PH J. PENNINGTON et. al. 


. WD. GOLNS, 
Speci t Commission er. 


< A. 
at a 


fe) — Loe. Vasa 


IN CHANCERY. 


DEPOSITIONS. 


S emmenandiiinad cmc 


John Z.Fly and J.M.Smythe, Admrs., ) 

Vs. ) IN CHANCERY. 

Plizabeth J.Pennington et al. ) 

The depositions of F.B.Cox and others, taken before me, A.M. 
Goins, Speciai Commissioner in the above styled cause, pursuant to 
notice hereto affixed, headed "Special Commissioner's Notice", at 
my office in the town of Jonesville, Va., on the 10th day of Sept., 
1900, the place and time designated in said notice, and on subsequen 
days by adjournment from day to day at the same place, up to and 
including Sept. 14th, 1900, to be read as evidence in a certain 
suit in chancery depending in the Circuit Court of Lee county, Va., 

and now before me as Special Commissioner for the purposes set out 
in the decree of said court of August lIth, 1900, wherein John 2. 
Riy and J.U.Smythe, Admrs., are plaintiffs, and Elizabeth J.Penning- 


ton et al., are defendants. 


(See Next Page. ) 


SEPTEMBER 10, 1900. 
Present: J.C. Noei, atiy. for America Craham 6t al. 
? J.W.Orr & R.L.Pennington, attys. for the Hly neirs 6t mb. 
¥ J.W.0rr, Guar. ad Litem for Fannie Johnson et ai. 
In regard to the amount of real estate owned by Joseph N.ELly 
at the time of his death, it is admitted by the attorneys for the 
parties that Joseph N. Ely owned at the time of his death what was 
known as the Home Piace, a tract of land purchased of different 
ofntigensenk parties, containing about 138 3/4 acres; also ano ther 
place knotn as the Lower Place, being the same land that was laid 
off to him in the partition of the estate of his father, Joseph Hay s 
and which said tract is said to contain 75 acres; also said Joseph 
N.Ely omed jointly with his wife a small 12 acre tract, conveyed 
to them by G.W.Hughes and wife, and which adjoins the said home place. 
(See Decd Book 16, page 648). And it is admitted further that all 
of said land remains in kind, except a strip comtaining .¢.74, acres 
condemned for the right of way fey the L.& N. railroad out of the 
land owned individually by the said Joseph N.Ely, for which right 
or way the said Sarah S.bBly yaneawed the sakes ae spe (See Ccon- 


_demnation proceedings in the County court). 


Lf 


F.B.COx, a witness of lawful age,being first duly sworn, deposes 


and says: ° 


Ones. i. Please state your age, residence and occupation. 


ls J om G61; I live on Dry Branch, Lee county, Va.; and ama 
farmer. 
2. Were you acquainted with Joseph N. Ely in his lifetime? 
oe Lf WAS. 
S. Please state, if you know, when the said Joseph N.Eiv died. 
+ is my informatio# Ns that he died Dec. 11, 1862, and 
it Zs eaetadiee that way in the @1d family bible. 


State, if you remember when Sarah S.Eiy his wife died. 


Aspaee at’ Ae. ES OO)- yA 
And further this deponent saith not. A De, OTA 


B.M.Morgan, a witness of lawful age, being first duly sworn, deposes 
and says: 

Ques. 1. What official position, if any, do you hold in the county 
er Lee? 

Ans. 1. I am Clerk of the County Court. 

Ques. 2. AS such,are you the custodian of the records o 


ANB. 2a: ET aM, 


Ques. 3. Are the property books, in which the &ssessment of taxes on 


personal property iS Emeaxr entored, SxRaxtxRLxLULATERARERRARETKANEX 

Getinek® kept on file among the records of your office? 

Ans. 8% They are. 

Ques.4. Are you, as said clerk in possession of the property book 

for the year 1882, for the Rocky Statinxnand Yokunm Station assessors 

districts? 

Ans. 4. I am, 

Ques. 5. In that book do you find Joseph N.Ely,of Dry Branch, assessed 

with any personal property? and if so, please state the Kinds and 

anounts of said properyy, together with the assessed vaiuve thereof? 
The foregoing question and any answer thereto is objected to 

because incompetent, irrellevant, immaterial and inadmissable. 

R.L.Pennington and J.W.0rr, Attys. 

Ans. 6. I dos on page 6, line 18, I find him charged with four head 

of horses,valued at $260; eight head of cattle, valued at $186; six 

head of sheep, valued at $6; nineteen hogs. valued at $30; one waz- 

on &ec., valued at $25; farming implements, valued at $25; one clock, 

valued at $2; one seving machine, valued at $20; house-hold and 

kitchen furniture, valued at $100; value of fire arms ene weapons, 

$4. The aggregatevalue of the foregoing is $597. I also find on the 

same page and line of said book, under schedule "Ct", the value of 

notes, bonds &c. assessed at the value of $4251 to the said Joseph 

N.Ely. Making a total of all personal proverty assessed to the said 

Joseph N.Bliy for that vear of $4848. 

Ques.G. IJ will ask you to file with your deposition an attested COpY 

of the assessment of the said Joseph N.Ely, as sho@n by the records 


of your office for: the year 1882, giving the Kinds, numbers and values 


4. 


of all personal property so assessed to the said Joseph N.Eiy./ Mark 
said Govy "Morgan No. iv 
Objected to for the reason state in the precedding objection. 
R.L.Pennington and J.”.0rr, Attys. 
JT will file same marked as reavested. 
Ques. 7. AS clerk of the said county court, have you in your possess-— 
ion the property book of the Rocky and Yokun stationg, oP commissioners 
district No.8, for the year 18887, | 
*#enxK Obijected to for the reasons stated in the foregoing objections. 
R.L.Pennintton and J.¥.0rr, Attys. 
Ans. 7. I have. 
Ques. 8. Please read from said book the kinds, numbers an values 
of all the personal property with which Sarah S.Biy, of Dry Brancn, 
was assessed for the year 1883. 
Obiected to for the reasons stated in the foregoing objections. 
R.L.Pennington and J.W.Orr, Atty. 


A a, a a a na SS oe eS oes Se et Bl i 6 50 said book, that the said Sarah 


Sa Bay, of Dry iiss my charger. with five head of horses valued 


— at $225; seven cattle valued at 100; four sheep valued at $4; fif- 


pre 
ae teen hogs vaiued at GF Ast wagons &c. valued at $80; farming implements 
al valued at $20; one clock valued at $2; one sewing machine valued at 
$20; house hold property valued at $100; fire arms valued at $4. 
The total valuation of the aytpenta undor this schedule is $6380. 
I find also on the same page and on the same line of the same book 
under schedule "¢" that the said Sarah S. is charged with soivent 
notes, bonds &c. of $4910. Making a grand total under both sched- 
ules of $6440. 
Ques.9. Please file with your deposition an attested copy of said 
books for the year 1888, in so far as the property of said Sarah S. 
4 concerned, and mark same wmoreay i 2AM, ares jp ~f 
Act Lec itig, AD Léegettt, ES I< wip lian Vite? | Wo Loge. 
Ans.9. I will file same marked as requested. / 
Ques. 10. Pleaseefile an attested copy of the inventory of the Ad 
Ministrators of Sarah $.Ely, as apppoved by the Commissioner of Ac-— 
counts,” nor on record in your office; also an attested copy of the 
sale bill of the said administrators of the said Sarah S.Ely's estate, 


which is on record in your said office 


Ans.‘10. I will Pile copies of the above as requested, end mark 


same"Morgan 3 & 4". 


6 ALOU TANG Ime vv ven e eens 


America Graham, a witness of lawful age, being first duly sworn, de- 
poses and says: 
Ques. 1. Please state your age and residemce. 
Ans. 1. I am 70 years old, and live near Pennington Gap, Va. 
Ques. 2. Were you acquainted with Joseph N. and Sarah S. Ely,the 
the parties mentioned in this suit,in their life time 
Ans. &. I Was. 
Ques. 3. Are you a relative of either one of them, and if s0, which? 
Ans» 8. I was a sister of Sarah S.Ely. 
Ques. 4. Where did Joseph N. and Sarah S.Ely reside in their iife 
time? 
Ans. 4. Sineethey went to house—keeping they resided on Dry Branch, 
Lee County, Va., Rocky Station, Dist. 
Ques.6. In the year 1882, did any other Joseph N.Ely live on Dry 
Branch, in this county? 
Ans. 6. None that I knowr of. 
Ques. 6. In the year 1888, and from then on up to this time, did 
any other Sarah S.Ely live on Dry Branch, this county? 
Ans. 6. None that I know of. There were other Sarah Elys, but I do 
not Know as to the letter in the names. 
Ques. 7. Did you know any thing about the househoid and kitchen fur- 
niture of Joseph N.Fly at the time of his death? 

(eee Mice hoe 

8. Were you at the sale of Sarah S. Ely after her dsath? 

8. I was. 
Ques. 8. State whether the property 7exseHECREMEXERASAEEE, I mean 
the household and kitchen furniture, was the same that was there at 
the time of the death of Josevh N. Ely? 
Ans. 9. My recollection is that it was pretty well the same, with 
the exception of a set of silver knives and forks. 
Ques. 10. Did Sarah S.Eiy in her lifetime sell any of the household 


and kitchen furniture left by Josevh N, Fiy at the tine of his death? 


* 


Ans. 10. None that I ever knew of, unless it was an 01d stove. I don't 
think she ever sold any of it off. 

See icicle HE Cross—FExamined. 

Ques. 1. Do you mean to state from your recollection of the property 
which Joseph N.Ely had at the time of his death that it was the 

same as that left by his widow Sarah S.Ely, with the exception en 
tioned, or is your statemeng only an opinion or belief that it was 

the same? 

Ans. 1. waewems From being at the place before and after his death, 


and at the time of her death, and observing the property about the 


gsOUsehold, it looked to be about the same. 


3 And further this dsponent sith not. HharrpetteKt I ee 
O 


Mrs. Marv P.Ely, a whtness of lawful age, being first duly sworn, 
deposes and says:- 
Quce. I, State your age and residence. 
Ans. 1. I was 49 last month; I live near Pennington Gap, Lee conty. 
Ques. 2. Were you weteiten with Joseph N. and Sarah S. Ely in their 
life time? | 
Sm Ps £ Wab. 
Ques. 3. How close did you live to Joseph N.Ely at the time of his 
death? . 
Ans. &. About a mile and a half. 
athe x, Were you acquainted with the household and kitchen furniture 
of Joseph N.Ely at the time of his death? 
-Ans. 4. 1 didey. 
Ques.6. Did you know the household and kitchen furniture that was 
sold at Sarah S.Ely's sale? 
ADSe DB. I dat. 
W/o Ques.6. S&ate whether the property that was sold at her sale was 
fae ee the same property, or practicably the same, that was there at the 
time of the death of Joseph N.Elvy? 
Ans. 6. It was practicable the same; some things had given out and 


nad been rebiaced. 


~ 


Ques.7.Please state such things that you know of that had been replaced. 
Ans. 7. I remember of @4 sove, some dishes, water vesseis, made some 
bed chothing and one bed--I do not remember all. I remember a set 
ainmmaxaxeet of*knives and forks and a butter knife. This was the 
set of knives and forks that was baught by Filmore Litton at the 
sale. 
Ques.8. State what you know about the number of live stock, the 
quality and kind left by Joseph N. Fly at the time of his death, 
and what became of the same. | 
Ans. 8. There were three hoses at the time of his death that I re- 
member of, one of these was a black mare, which was kept by Sarah S. 
iy up to the time of her death and scld at her sale to Emmett Cox; 
thepe was a young bay mare which vas sold by Sarah S.Fly to my brother 
John H.Pennington; there was also a roan horse. These are all the 
horses that I remember of. 

Arete Cross—Exemined. 
Ques 1. You state in your examination in chief that Mrs. Ely made 
some bed clothing and one bed that was not omy hand at the time of 
the death of Joseph N.Ely, do you know of Mrs.Ely giving to any 
one any becs or bedding after the death of Joseph N.Ely? 
Ans.1l. I do not knov of my orm knowledge, but Thave heard in the 
neighborhood that she gave Robt.L.Graham's wife a bed and bed cloth- 
ing and some things, but I never heard her say so. 

The above ansrrer in so far as it states what the witness heard 
talked of in the neighborhood, is objected to, because hearsay evi- 
idénes and irrelevant. J.C.Noel, Atty. &c. 

Re-Examined. 
Ques. 1. State whether or not Robt.L.Graham's wife was not raised 
by Mrs.Sarah S.Ely? 
Ans. 1 She was a lttie girl al the time she went there and she raised 
her up to the time of her marrage, and treated her as one of her 
family, and that is the reason that I supposed that she gave her 


the bed, ie and I had heard .say that she had given her the 


bed, and the ped was the one that Mrs. Bly had made. 
And further this devonent saith not. Lhick Ol PEly 


e 


The copies requested to be filed by B.M.Morgan marked "Morgan 


3 &an wre now filed, to which the following exception was made: 
AX 


The copies marked "Morgan 8 &4M are excepted to as incompetent, 


and inadmissible, a tending to prove the issue, the sale being 


on time to Jan. 1, 1901. 


R.L.Pennington and J.W.0Orr, Attys. &c. 


f 


and says: 
Ques.1. State your age. residence and ocecuoation. 
Ans. 1. I am 58; live at Tide, Va.; anc ama farner. 
Ques. 2. Were you acquainted with Joseph N.Ely and his wife Sarah 
S-Eiy in their lifetime? 
AnNS.« 2. I wae. 
Ques.3. Nid you know any thing about the live stock and any pessonal 
property of Joseph N.Elv at the time of his death? 

S. 3. I knew in part, I can't say I knew all about then. 
Ques.4. Did you know the live stock, such as horses, cattle, sheep, 
hogs &c? 
fns. 4. I knew of black are, a yellow mare, and a gray mare, and my 
impression is that there wes also a yearling or a two year old bay 
filley there. The cattle I do not remember, except a yoke of steers. 
I romember some hogs but I do not know hor many. 
Ques.5. State what you know about what became of the horseg? 
Ans. 6B. The grav mare died, the yellow mare James Suangle® broveht 
to Jonesville and swapped her Gri. thex horse that Spangler got 
eeeeEe was Sold by Sarah S.Ely for $40. Spangler was staying with 
Mrs.Ely at the time. The black mare Mrs. Ely Kept until Mrs.Ely died, 
and. she was sold at the sale. The bay fililey she kept up to about 
& year before she died and sold her to John H.Pennington. 
amex Mrs. Aly sold the steers, but I do not know who she sold then 
to or what she got for them. 
Ques. 6. Do you know any thing about the other personal property 
ieft by Joseph N. Fly at the time of his death? 
Amseros T Know something about it. 


bs 


« 
- | 
ee toh ES 


9. 


Ques.7. Were you present at the saie of Sarah S.Ely's property after 
her death? 
Ans. %e_1-.Was. 
Ques.8. I hand you an attested copy of the sale bill of Sarah S.Ely's 
property, please point out and name such articles as were owned by 
Josevh N.Ely at the time of his death, together with the name of the 
purchaser, and the amount for which said articles sold. 
AN Objected to as incompetent and inadinissible. 

R.L.Pennington and J. .OrT, Attys. 
Ans. 8. I see on said sale bill the following articles that were 
owned by the said Joseph N.Ely at the time of his death: one box 
of old irons, burchased by R.W.Orr Yor 10¢; three boxes of oid irons, 
part of them I have no doubt were there at the time of his death, 
sold to F.B.cCox for 80¢; one loom and fixtures sold to F.B.cox ror 
65¢ ; one large spinning wheel bought by same for bO¢; warping spools 
bought by same for 20¢; one black mare sold to Emmett F.Cox for 
$18.25; one claw hammer&c. sold to F.B.Cox for 10¢; three dishes 
and butter plate sold to F.B.cox for 50¢; pitcher and tumbiers to 
ae a Cox for 36¢; one whet stone sold to F.B.Cox for 10¢; one 
lot of Bhovels and mattock sold to John J. Carter for 6¢; three belles 


and two readhooks sold to James S.Parsons for 15¢; three old mowing — 


¢. 
a aliaal to F.B.Jessee for GO¢;one box of horse Bhoeing tools sold 
A - 


to F.B.Jessee for 66¢; one small spinning wheel sold to F.B.Jesse 
for $1.85; old hames, chains and straps sold to same for 20¢; three 
old hay forks sold to same for 90¢; one $6rass kettle sold to same 
for $1.45; one cradle and sy the e01d towohn Z.Ely for $2.75; one 
bed and bed sted so.d to same for $14; one pare of balances sold to 
same for $1.60; one rifle gun sold to same for $2.80; one bed and 
sted sold to John H.Pennington for $18.25; one picture solid to same 
for $1.00; one reel sold to John T.Hughes for 30¢; one lounge bed 
to John T.Hugnes ror 50d; one mirror Sax to J.T.Hughes a ci one 
doz. Silver Spoos to T.M.Smith for $1.72; one pot &c. solid to J.M. 
smith for 15¢; one baker and lid sold to Joseph Ely for 30¢; one 
other baker and lid solid to same for 26¢; one table and cioth sold— 
40 Josepn Ely Tor 26¢ ; one barrel solid to Hirata H. Bly for 20¢ ; one 


chest to same for $2.40; one clothes wire and “og irons to same for 


10. 


45¢ and 75¢; two bee stands to Chas.Short for $7.20; two bee stands 


to W.T.Giliy for $6.16; t+x#@ One blanket sold to E.R.Garrison for $1.60; 
one bed and sted sold to same for $7.60; one Bible sold to E.R.Gar- , 
rison for 76¢; one bed and oie sold to Geo.¥W.Smith for $10; plow 

ears and steelyards to E.R Garrison for 50¢ and 80¢; one table 

cloth anaxpisztai sold E.P.Garrison for Bog; one bed and sted sold 
Thos.Johnson for $11.00; three augres sold to Thom.Johnson for 65¢; 
one wagon to Creed Gilley for S17 gale one cnest to A.M.Olinger for 
865¢; eight chairs and sewing machine to same for $2.55 and $13.60; 
one safe and top to same for $8.60; one harrow to same for $8.00; 

tow counterpains to ii.P.Litton for $2.85; one dozen bags to same 

for $1.20; teacups end saucer and tumblers sold to J.G.Reasop for 
2b¢ and 20¢; shoveland mattock and seive sold to N.S.Cox for 

and 4b¢; one hand saw to same for $1.10; three old bells and 

reap hooks sold to Geo.Ely for 10¢; two wedges sold same for 

one cradie and seythtto A.J.Ely for 95¢; four old bridles to same 
“for 86¢; one bed quilt sold same for $2.06; sy the, cradle, snathe 

sy the sold to Elbert Mvres for $150¢ ; three augres and chisel’ to 
ilenry Jackson for 50¢; one haif-bushel sold to A.J.Reasor for 20¢; 
one pot and wash tub to Richard Y.Ely for 70¢; andirons, trunk, five 
chairs soid to R.W.Ely for 21¢, b4¢ and 66¢; one half bushels and 
tvo sackssold §.7.Coldiron for 76¢; one hand saw to J.P.Keliiy for 
10¢; two bed quilts to Tom.Lunsford for 30¢; Old kKettiec and cubbord 
to Janes H.Ely for $1.10 and 10¢; I0 hoes and grind stone, 47 ¢; 
Cutting knafe,one box, 26¢ Robert M.Smith;Pivkle stand and 4 

quilts to Susan Smith,$4.87; Tone Williamson, 3 bee stands$8,80; 

2. ~ Pr of oid gearing,Wiliian H.wax, 23¢;01d plow and stock to 
Alex.Carnes,650¢;chain and double trees $1.50,to S.W.Olinger; 

one blanket, baker and lid to Henry Myres for $1.80 and 10¢; coun- 
terpain and brass kettle to M.E.Orr for 60¢ and &5¢; four sheets 

tO ".M.Bailey for 66¢; four sheets to D.S.Reasor for 85¢; two chairs, 
cubbord to Geo.H.Myres for 60¢ and $*.40; one sausage mill to sane 
for 70¢; one quilt to Sarah n.Myres for $1.40; two chairs to F.F. 
Belcher for 5b¢; one clothes brush to D.H.Hovard for 20¢; sheep shares 
to Geo-Smith for 60¢; one small brass kettie Sarah A.Ely for 26¢; 


table and. panidibiueeme con. obs ONE Cross=cut saw to John H.Fly fors5¢; 


ii. 

saddle bags to James Spangler for $2.16; two jugs to L.B.Ely for 10¢; 
fire shovels to Phoeba Graham for 17¢; baker &c.to Henry Myres for 
10¢; pillow slips, blanket to E.I.Stewart for 16¢ and 16¢; one sad- 
iron to Jas.P.Ely for 104; puckets, pans, cups and knives to L.Y.Myres 
for 1b¢ and 50g; one tray to Louise Ely, 20¢; clock same, Riex 00; 
clock $1.00 and chairs 6¢ to same; table to H.G.Bly,10¢; window cur- 
tains to W.Il.Yeary, 10¢; pillow slips to same, 16¢; one dish, cups 
ané saucers to Lee Gibson, 20¢ and 16¢; salt set to H.B.Graham, b¢; 
one mirror to Sarah A.Ely, 12¢; dish and sugar boll,Sam R.COox, 16¢; 
plates, bolis wend dish to John B.Ely, L2¢; four pales to J.M.Smith 
for 21¢; one churn to John Kirk, 80¢; table to same. $1.46; sifter 
to Mary Pennington, 10¢; hackel and backet to Tennesseo Smith, 10¢; 
tubs to Louise Ely, 10¢; satchel to Jane Ely, 15¢; book to W.8.E1Y, 
10¢; wool cards and sHards,A.H.Zion, b¢ and 40¢; six pillow slips 
to J.M.Smith, 35¢; picture end flax to J.Z.Ely, 6¢ and 20¢; table 

to Sarah A.Ely, 96¢; candle moglds to F.8.Cox, 6¢; plow beam and 
handles to I.P.Bly, 25¢; lounge bed, tick and quilt to Geo.Peters, 
$2.25; plates to Chas.=Ely, 5¢; 

Ques.9. Please poit out, and call from said sale bill such articles 
sold at said sale which were not owned by Joseph N.Ely in his iife- 
time, together with the price paid, and the name of the purchaser 
thereof. 

Ans. 9. First red cow to Robt.Y.Orr, $45; te bacon hams BQlbs ne 
game, $6.37; two bacon hams same, 891bS, $6.25; two erocks and lard 
to F.B.Cox, 10¢;. coffee boiler and cup to same, 23¢; one glass lamp 
to Fmmetticoyx, 15¢; one bacon side 441bs. tO P.R.Cox, $bE8; one ba- 
con ham 26 lbs. to same, $2.31; 25 lbs to same, $2.28; fifth lot of 
26 bis rea to same, $17; balanee of corn in large crib to sume, 
¢8.46; second red cow to John J.Carter, $31.30; 98 lbs flower to 
Janes $.Parsons, $2.20; 49 3/4 Ibs. bacon to same, $6.35; 47 1/2 
lbs. side bacon to same, 75.94; blacking pruskto Jeff B.dessee, 5¢; 
one bucket to seme, 70¢; soap to J.Z.Fly, $1.45; honey to same 94.35; 
three yds. of flannel to = 60¢; bucket to seme, 12¢; oep. to 
same, $2.66; seed wower to same, 60¢; syringe to same, 25¢; corn 


wanter to J.H.Pennington, 40¢; hay stack to J.H.Pennineton, ; ee 


sied and pailings ‘to same, 26¢; ceiling.to J.?.Hughes, $1.76; cross-— 


tie wood to same, 30¢; shucks to same, $1.20; 665 lbs. bacon tosame 
$6.60; 26 lbs. lard to same, $2.50; eight and one—twenty-eighth 
bu. of corn to same, $5.09; soap to J.M.Smith, 40¢; molasses to same, 
36¢; jelly to same, 10¢; 5 bu. wheat to Joseph Ely, $3.95; 15 bu. 
wheat to seme , $12.16; boards to same, $6.85; shingles to same, $2; 
50 lbs. lard to same, $4.75; vinegar to Hiram H.Ely, $1.00; 47 lbs 
bacon to same, $5.64; 26 lbs hams to same, $3.25; 14 11/14 bu. corn 
to same, $8.87; 80 doz. oats to W.T.Gilliey, $5.70; 14 bu. shattered 
corn to same, st p4: gray mare and colt to M.K.Grayham, $82.60; gray 
horse to J.H.Grayham, $76.60; third red cow to Fred P.Brooks, $25.60; 
9 hogs to J.H.Wilson, $82.30; appirhutiterxtnaxfhaexxdMnnsgnxxxxxxxXXx 
two bed covers to C.E.Johnson, $1.76 and $1.05; 186 lbs. chickens 
to Bailey and Feltner, $10.64; 2 quilts to E.R.Garrison, $1.80;- 
apple butter to same, $1.00; four hensand chickens same, $1.85; 
side of bacon 47 lbs. to same, $6.64; 17 bu. corn to same, $7.30; 
pistol to same, $1.05; 42 doz. oats to Tom Johnson, $8.40; 5 table 
cloths to same, $1.68; rood to Creed Gilley, $3.66; 25 bu. corn to 
same, $16.76; Oliver plow to Ad.M.Olinger, $6; side saddle to M.F. 
Litton, $18.50; silver knives and forks to same, $1.80; cook stove 
and vessels to J.G.Reasow, $13.60; 26 bu commto Tennessee Smith, 
$17.60; 65 ibs. of bacon sides to A.L.Tritt, $7.10; 161 lbs. bacon 
to Chas.Garrison, $20.12; 51 lbs. bacon sides to Tenn. Smith 
42 lbs bacon sides to I.P.Ely, $6.25; 24 lbs ham to same, 
one chamber to sane, 15¢; one table cloth to same, $1.10; 
corn to J.P.Kelly, $18.76; 26 bu. corm and 26 bu. corn to 
W.M.Stewart, $84.76; Gbu. potatoes to Jas.P.4ly, $2.50; 4 Bhovels 


to N.S.Cox, 60¢; frying pan to Geo.Ely, 35¢;, one lamp to Geo.W.kEly, 


20¢; tyvo padlocks to A.J.ELy, 12¢; three joints stove pipe to Henry 


Jacison, 26¢; basket to A.J.Reasor, 60¢; corn planter to R.W.Ely, 
25¢; seed and broom to J.P.Kelly, S¢ and 5¢; soap to Thom.Lunsford, 
$1.35; sow to same, $65; double plow to R.W.Smith, $1.66; wheel bar- 
row to Tone Williamson, $1; one heifer to G..King, $15.30; one 
plow and stock to John Rivers, $1; honey to Chas.Wahome, $1.65; 
eight filled fruit cans to H.F.Kiiburn, $1.20: two auilts to Joe 


rewér, $1.25; two blankets to Z.M.Cecil, $4; two baskets to N.S. 


Reasor, $1; saddie blanket to Geo.H.Myres, 40¢; 16 yds domestic 

to J.D.Russell, is. large spoon to Jane Trett, 12¢; one slop buck- 
et to James Spangler, 18¢; one skillet, teacups and saucers to 

Mary Kelly, 10¢ and 66¢; bred and pie pans to Phoeba Graham, 11¢; 
preserve and desert dishes to same, 21¢; one pair check lines to 
Henry Myres, $1.56; brooms to James P.Ely, 10¢; yarns, bottles &c. 
to L.W.Myres, 30¢; umbrella to same, 18¢; dipper to Louisa Ely, 6¢; 
one padlock to same, 10¢; lantern and 26 lbs. lard to H.G.Ely, 16¢ 


and $2.650;24 doz. oats to same, $4; plates to L.M.Zion, 36¢; lard 


—_ 


th 
to S.L.Parson, 2b; two glasses of jelly to H,C.Ely, 15¢; lamp to 


same, 26¢; book to same 16¢; oats to same 25¢; spoon-holder to Bet- 
tie Reasor, 10¢; baking powders to Sarah A.Ely 12¢@; two bacon joes 
26¢, A.L.Tritt; Soap, ropes and seven bushels of corn to J.M.Smith 
11¢,05¢, $4.55; two baskets to Add M.Olinger 70¢; hand towels to 
A.H.Zion, 30¢; oil and paint to J.M.Smyth 20¢, 154; whip, stove wood 
to J.P.Hughes, 10¢,26¢; oats corn and hay, to F.B.Cpx, $2.22; 
candies, brooms to Creed Gilly 10¢, 06¢; 41 doz. oats to Harvey 
Barton $6.83; one sack to Wm.Snaveley 10¢. 

The other things mentioned in the bill of sale not itemized 
in my answers to this and the preceding question I cannot say 
whether they were orned by Joseph N.Ely in his life time or not. 
Ques 10. In your answerto question 4 you say that you do not remen— 
ber the cattle except the yoke of ste-rs owned by Josep: Ely at the 
time of his death, please state now after thinking over the matter 
whether roe ae your memory refreshed concerning any of the cattle 
owned b¥ Jospeh N.Ely at the time of his deathy and if so state 
what other cag@tile he owned that you remember? 

Ans. 10. I remember thet one cow that he owned at his death was 
given by Sarah S. Bly. Robert Graham's wife. 

Ques.11. Please state what you consider a fair cash value for the 
cow you speak of which was given to Robert Graham's wife, at the 
time of Joseph N.Ely's death. 

Ans.11. I think it would have been worth $30.00. 

Ques.12. Please state what you consider a fair cash value for the 


yoke of cattle that you have spoken of at the time of the death ofr 


Joseph N.Ely? 

Ans.12. I think they could have been sold at that time for $120.00 
Que.18. Please state what you consider a fair cash value per head 
for the sheep owned by Joseph N.Ely at the time of his death? 
Ans.13. I would consider them worth $2.00 per head. 

Ques. 14. Please state what you may recollect about the roan horse 
spoken of by Mary P.Ely ln her deposition in this cause? 

Ans.14. My recollection is that said horse was disposed of by Jo- 
seph N.Ely before his death, but I might be mistaken in this, 

but if the horse was there at the time of Joseph N.Ely's death I 
would consider him worth from $75.00 to $80.00. 

Ques.16. At the time the bay mare spoken or by you was traded to 
John H.Pennington by Sarah S.Ely, what would you eonaider to be a 
fair cash value Yor her? | 

Ans. 15. From $25.00 to $30.00. 

Ques.16. Judges, from your recollection of the bay mare at the time 
of Joseph N.Bly‘s death, what would have considered a fair cash 
value of her at that time? | 

Ans.16. About $650.00. 

Ques.17. State whether ydu remember any other personal property at 
the time of his death that came into the hands of his widow Sarah 
S.Ely, which has not been mentioned in your deposition; and if so 
state what it was and all you may know about it? 

Ans. 17. There was some hogs that came into har hamds at his death, 
but I do not know how many. I know of no other personal vroperty. 
Ques. 18. Judging from your recoliection of the hogs spoken of by 
you in the above answer, what do you consider would have been a fair 
average cash value per head? 

Ans. 18. I would say $2 per head. 


LwUXXK Cross—-Examination. 


Were one 
Ques. 1. #es the more or less personal property on hance at the tine 


of Joseph N.Ely's death or at the time of Sarahs S.Bly's death? 
Objected to because the witness has already pointed out from 


the sale bill all the personal property owned by Joseph N.Ely at 


the time of his death which he has any recollection of that remained 
in kind up to the death of Sarah S.Ely, exept the cattle, horses, 
hogs and sheep mentioned by him in other parts of his deposition, 
and has also pointed out from the sale bill various other articles 
which Sarah S.Ely had at the time of her death which did not belong 
to Joseph N.Ely in his lifetime, and for the further reason that 
the question is indefinite , and misleading, specifying neither number 
or value, and making no distinction of a consumable and perishable 
nature and such as are capable of being perpeftuated and returnable 
in kind, the law being that a life tenant acquires an absolute prop- 
erty in all personalty of a consumable nature and which are not ca- 
pable of being returned in kind. 

J.C.Noel, Atty. &c. 
Ans. 1. If you do not mean money, notes, bonds &c., then I will say 
at the time of her death there was not as many horses, sheep, hogs 
EXIGE cattle &c. as there was at the time of his death; other 
things was about the same. 
Ques. 2. Previous to the death of Joseph N. Fly did Sarah S.Ely own 
eny property of a personal nature that you know of in her ow right? 
Ans. 2. If she owned any property I have no knowledge of it. 
Ques.&. With what funds if you know, or if you heard Mrs.Ely say, 
did she make the purchase of the land which she purehased from John 
T.Hughes and wife? 
Ans. 38. sine time after she purchased the land I had a talk with her; 
we were talking about money; she said she had had some fold there 
in the house which my uncle had left there, and that she had thasght 


that she would just keep that money, but getting afraid that some 


Sie se 
one would rob her, siimxpEi ses that she put the gold in to the land! 


that the land was close and convenient for her, and that wheng she 
died it would be there and that no one could stéal it or carry it 
avay. She did not tell me how much of the gold there was. 

LWNeenr canoe @ Re-Examination. 

Ques. i. You state in your cross examination that there was more 
“lace stock at the time of the death of Josehh N.Ely than there was 


there at the time of the death of Sarah S.Ely, and that the other 


| 


16. 


things was about the same, please state whether you made this state- 
ment from yourrecollection alone, or from the amount of property 
assessed to Joseph N.Ely for the — in which he died, as shown ae 
the property book on file in the clerk's office? 
Ans. 1. I speak from the assessor's book. 
Re-Cross—-Examination. 
Ques. i. The statement you made in your examination in chief, that 
certain property mentioned in the sale bill belonged to Joseph N. 
Ely at his death,and certain other property did not belong to hin, 
is made upon your recollection of the property, is it not, and you 
a do not mean to state, do you, thar there was ne property left by 
Loe d~es Joseph N.Ely at his ani which is not matineli in the sale bidl? 
aa Ans.1. I only speak of my recollection; I do not mean to state that 
Zeexxthe sale bill contains all the property that he left, but I know 


of no other property except what I have mentioned in my deposstion. 


, 
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And further this deponent saith not , 
| SLL wer, i] 


Mary P.Ely,re-called and states as follows: 

Ques. 1 You heard the deposition of Hiram H.Ely in answer to ques— 
tions 8 an@ 9 of his examination in chief, and saw him point out 

and call from the sale bill of Sarah S.Ely's estate such things as 

was owned by Joseph N.Ely in his lifetime ond at the time of his 

death, and such things as was sold at said sale that did not belong 
to Joseph N.Ely in his lifetime, did you not? 

Ans.i. I did. 

Ques. £2. Please state whether your recollection of this vroperty 
sold at seid sale corresponds with the. answer to the said Hiram H. 

ply? 

Ans. 2. It does; I think his answerstiwere correct. There are a few 
other things mentioned on said sale bill not mentioned by him, such 
as bags, nails, and other small articles that I do not remember 

whether Joseph N.Ely owned in his lifetime or not, but my best judg- 

ment is that he hid own the majority of said articles, some of the 


articles he did not own. 


And further this deponen® saith not, « Pek CIE} ane 7 


l7. 
John Z.Bly, a witness of lawful age, being first duly sworn, deposes 
and says: 
Ques.1. Are you one of the administrators of Sarah S.Ely? 
Ans.1. I am. 
Ques. 2. Please state whether the tax receipts of the personal prop- 
erty of Joseph N.Fly for the year 1882 and the tax receipts of the 
personal property of Sarah S. Ely from 1883 up to 1889, inclusive, 
came into your vossession as said administrator, and if so,state 
what you have done with the same? 
Ans. 2. They did, and I filed them with my deposition in this cause, 
and they are now a part of the exhibits,on file with the exhibits 
in this cause, and to which I refer for all purposes. 
Ques. 8. In the sale bill of the personal property filed by you 
you report the rent of a field near garden to Robt.w.Orr, for $28.50; 
please state whether said field at the time of renting was either 

-in grass or under cultivation? 

Ans. 3. It was under cultivation, and was put under cultivation 
during the lifetine of Sarah S.Ely. 


Ques. &@. You also report the rent of Mulberry field to John 7.Blv 


for $6.60; please state whether said field at the death of Sarah S. 


Eiy was in grass or in cultivation? 
Ans. 4. It was in clover grass, but not a great deal on it and. I 
used it for pasture. 
Ques. 5. You report rent of graveyard field to John H.Pennington 
for the sum of $16; please state whether this field at the death of 
sarah. S.Ely was in grass or under cultivation? 
Ans. 5. It was in nothing. 
Ques. 6. You report rent for pasture of Big Hill to John T.Hughes 
for $2; please state whether this land was in grass or under culti- 
vation. 
Ans. 6. I was only a waste field. 
Ques. 7 You have reported rent of garden to James P.Ely: was this 
garden in cultivatin at the time of her death? 

a. 7. Ge was. 
Ques. 8. You report rent to Creed Gilley for $3.00; please state 


whether the land renttd to him was in grass or cultivation? 


Ans.8. It was in grass. 

Ques. 9. You report rent for one-half Hughes fielftlto J.B.& L.B.Ely 
for $26; please state whether this land was in grass or under cul- 
tivation? 

Ans. 9. It was under cultivation, that is,the the land was broken 
up and the corn pianted; 

The garden mentioned before was broken and partially planéed, 
such as onions, irish potatoes, beets and tomatoes.The field near 
the garden rented to R.W.0Orr had beenbroken BURKEAXLA RIK xXHarrawead 
Ques. 10.Please state whether ‘or were acquainted with Joseph N.Ely | 
in his life time? 

Ans. I was. 

Ques. 11, State what you know of the c_attle which he had on hands 

at the time of his death,and their kind end value? 

Ans. As I remember he had 3 cows, valued at about}45 for one,another 
at $31.60, and the other at about $25.00; He had two stetrs 2 yr, old, 
my father paid her $20.00 each for them,he had a yoke of steers, 

and they were worth $110.00,and this is all I remember. 


Ques.12. Do do you know any thing about any money being loaned by 


Josephn .Ely to William Penning ton¥and about SarBas . E1y having to 


bring suit for the money after the death of Joseph N.? 
Ans. 12. I do know that he loaned him some $250, and I know that she 
brought suit for the recovery of the money; the money was never col-~ 
lected. 
Ques. 13. 1 hand you an attested copy of judgment of Sarah S.Fly 
vs. YWm.Pennington et al, and a copy of fi.fa. that was issued on 
the judgment, both of which I ask you to file with your deposition 
in this cause, marking same "Judgment and FPi.Fa", 
Ans. 13. I file said papers marked as requested. 
Ques, 14. State whether or not @1k.Pennington tas not on the note 
executed to Joseph N.Ely by the said wm.Pennington? State first if 
you know what has become of said note? 

Objected to: The foregoing questions and ansrers in regard to 

la oSgeclints, 

the “ta.Pennington debt because seid enquiry is immaterial and irrel- 
evant, and because the witness is incompetent to state the fact 


inouired of, the records of the court and. the pleading of the cause 


tae 


“Sd 


a 
19. 
peing the best evidence of what they contain. 
R.L.Pennington, Atty. &c. 
Ans. 14. I do not know what has become of said note; Elk. Pennington 
was on the note, as he told me. 
Cross-—Examination. 
Ques.1. State, if you know, whether Sallie Ely at the death of her 
husband had any property of a personal nature in her own right? 
Ans. 1.If fhe ever had any I never heard of it; I know nothing of 
my own knowledge. 
ques. 2, If you know, state with what funds Sarah S.Ely purchases 
the land which she got of John T.Hughes and wife? 
Ans. 2. She told me that she was paying for it out of the money of 
Joseph N. Fly. 
Re-Examination. 
Ques.1. Did she tell you with what Kind of money she paid? 
Ans. 2. SMe cid not. 
Ques. 2. Did she not tell you that she was paying for this land 
with money that saswemma she got out of the railroad? 
Ans. 8. No: she told me that she was going to pay for the land out 
of Uncle Joes money. 
Ques.4. Then she did not tell you that she had paid for it out oF 
his money? 
Ans. 4. No, she did not, but hed only contracted for the land at 
that time. 
Ques. 5. When you had this conversation with her about her buying 
the land you was owing her for borrowed money, was ‘ian for which 
she held yournoté and she was wanting to collect from you what you 
owed her? 
Ans. &. I was owing her and she was wanting a part of the money. 
Ques. 6. How much did you pay her? 


G. I paid her over $100. 


And further this deponent sith not. Ps 
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B.M.Morgan, *a> witness previously on the stand, re-calied for cross- 
examination, states as follows: 
Ques. 1. Exhibit (Morgan # 1) filed with your deposition in chief 
shows thst Joseph N.Ely wac taxed with $4848 of personal property 
for taxation for the year 1882, and exhibit (Morgan #2) shows that 
SmeReMRxNx Sarah S.Ely was taxed with ¢6420 of personal property for 
taxation for the year 1883; do you know whether this was all the 
property of a personal nature owned by each of these parties at the TW 
of said taxetion? 
Ans. 1. I do not; I speak only from the property pooks in my office. 
Ques. 2. I will ask you to examine the personal property book on 
file in your office for the year 1899, district #8, Rocky Station, 
and state what is the aggregate value of all personal property, ex- 
clusive of notes, bonds, stocks and other evidences of debt, and 
also state the amount charged under the head of bonds, notes and 
other evidences of debt to Sarah S.Ely of Drv Branch. 
Ans. 2. On page five, line #20, of said book,for said year,I find 
charge’ to S.E.Bly, Dry Branch, I find under the head of horses &c. 
I find five heed at $76; under the head of cattle, five head at 
$100; under the head of hogs, eleven at $12; under the head of 
family crriages &c., one at $4; under the head of farming implements 
$6; under the head of clocks, one at $1; under the head of sewing 
inmachines, one at $6; under the head of household ane kitchen fur- 
niture, $50; under the head of other property not specifically enu- 
merated, $3; under the head of all bonds, notes &c., #3780; the 
total of which is charged at $8985. 
Ques. 8. Do you know whether this was ali of the personal property 
omed by Sarah S.Fly on the first of Feb., 1899? 

I do not; I only speak from the book. 
RAMERXX#x It is admitted here that the S.E.Ely charged on the book 
with the above taxes, is Sarah S.Ely, the widow of Joseph N.ily. 
Ques. 8. I will ask you to examine the personal property tax book 
for district #2, Rocky station, for the year 1900, and state the 


yalue and aout of personal property charged to Sarah S. Ely's est 


x ; ; : 
x’ The forefoing question is objected to because the book shows 


¢ 


bis 
that the property is hot listed by Sarah S.Fly herself, but by her 


Adninistrators, and therefore not permissable to contradict the 
listing of her property by herself for the ppweceding year 1899, 
and for the furthr reason that it is immaterial in arriving at the 
issues involved. J.C.Noel, Atty. &c. 
Ans. 38. I find on page six, line one, that Sarah 8.Ely' Saxrnaxgxxx 
estate is charged with three head of horses, $60; three head of cet- 
tle, $40; nine head of hogs, $9; house hold and Kitchen furniture, 
$50; guns &c., $1; bonds, notes &c., $8600; aggregate of all personal 
property, $8750. 
Ques. 4. DO you know whether this was all the personal property and 
its value which Sareh S.Ely owned on the first of Feb., 1900? 
Ans. 4. I do not; I only speak from the book above referred to. 
Re-Examination. 

Ques. 1. In your cross-examination,in answer to question #2,you state 
that there is assessed to Sarah S. Ely on personal property book 
for district #8 personal property amounting in the whole to $8986, 
could that assessment have included the value of the corn, hay, oats 
wheat and bacon, and other farm product, produced in the year 1899 
on the farmz if any such articles were so produced on the farm in 
that year? 

Objection: the foregoing question is objected to because the 
taxation of property for each year is made of what is on hand on 
the first of Feb. of each year, and it would have been impossibie 
to have included in the assessments for the year 1899 the farm prod- 
ucts raised on the farm for that year; such products if assessed at 
all, and if remaining on hand on the first of Feb. of the following 
year should have been taxed in the assessment for 1900. 

R.L.Pennington, Atty. &c. 

BHEXX Ans.i. I do not think it could. 
Ques. #2. You state for the same year, 1899, that there were notes, 
bonds &c. charged to Sarah S.EFly to the emount of $8730, I will ask 


you to state what the inventory of the notes, bonds &c. of the estate 


of Sarah S.Fly, as turned<in by her administrators, and approved by 


the Commissioner of Accounts for Lee county, Va., on the 21 day of 


May, 1900, and recorded by you in your office on the 22 day of May, 


1900, amounts to in all? 

KREKEREKSRES Sr eerx Objected: The foregoing question is objected 

to because the inventory states the facts specifically. 
R.L.Pennington, Atty. &c. 

Ans.2. $8688.98. 
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And further this deponent seith not, 


Mb CLC G IER aivsvaions 


E.G.Parsons, a witness of lawful age beige first duly sworn, deposes 
and says:~ 

Ques. 1. State your age residence and occupation. 

Ans. 1. J am 54 years old; live at Pridemore, Va.; and am a farmer. 
Ques. 2. Were you acquainted with Joseph N. and Sarah S.Ely in their 
Lifetime? 

Ans. &. I was. 

Ques.3. State whether or not for several years just preceding the 
death of Joseph N.Fly, and for several years just succeedin his death 
you would list for him and his widow Sarah S.BEly their notes,bonds, 
moneys, checks and other evidences of debt, and if so, please state 
at what time in the year dN duty prepare this list and for what 
purpose you vould prepare enks- shan’ 

Ans. 8. For abot six years prior to the death of Joseph N.Fly I 
would, about twice a year, count the interest on his notes for hin, 
on a portion of them about the first of January, and on thexresirx 

an other portion about July or August; but after his death, on up 

to the death of Sarah S.Ely, about the first of January of each year, 
{ would call at her house at her direction and count lhe interest 

on her notes, or such notes as she would give me, She would give 

the note to ine in a bundle; I wouldopen the bundle and count the 
interest on such note as she would consider collectable; now and 
then she would lay out a note from the bundle that Bhe did not con- 
sider good, but this was not verv often. I would count the interest 
on the good notes, make a list giving the name of each maker and 
amount of the note with interestxyxaxxxery on such notes as had been 


bearing interest for a year, and the notes which had not run a year 


4 
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the amount of the note with the estimated interest. In this way I 
went through the entire list of the notes given me, with the excep- 
tions of the notes she would lay aside. After I listed the notes 

and their interest, I would add to this the money, or such amounts 

as she would tell me she had on hands, and her bank deposits also-- 
all things that she considered assessable of a money character. 

I would then foot up the whole amount and make a total of the same. 

I would then take the number of the horses, cattle, and other live 
stock that she would have on hand, or that she would tell me that 

she would have on hand, together with her household and Kitchen goods, 
farming implements &c., with her estimated value of the same, and 

I would then make a grand total of the whole. This list was made for 
the purpose of enabling her to have her property assessed for taxa- 
tion for the year for which the list was made. These lists I would 
leave in her possession. 

®@ The calculation I made for Joseph N.Ely was just simply to ancer- 
tain the interest on each note--I made no list of his notes. 

Ques.4. Did you make a list for Sarah S.Ely of her notes and property 
as above for the first year after Joseph N.Ely died? 


Ans. 4. I did. 


—= 


Kh 
Ques.5. You say sometiesecin making the lists for her that sometimes 


she would lay aside a note that she did not consoder collectable; 
please state, if you remember, what note these were she layed aside? 
Ans. 6. I am of the impression that a note against Wm.Pennington, 
with Elk.Pennington as securety, was one laid aside, after it had 
been listed a time or so, owing to the fact that E1lk.Pennington 
denyed that he signed the note+—that is the renewed note. I am also 
of the impression that a note against Edward Pennington was laid 
aside, after he had moved to Tenn., it having been listed for several 
times. My recollection is that this latter note at one time with 

the accumulated interest amounted to about $75. My impression is 
that a note against C.L.Hamblen was also laid asid, after having 
been listed for several times. I can't say definitely as to any 
other notes that were laid aside, but it seem to me that there were 
others. 


Ques. 6. Did you at any time in making a list compare this list with 


the list for the preceding yeayf that is, of the memex note, money é&c.: 
ian Sc kA be 
Ans. 6. Not except as to the amounts to see if she was gaining, and 


how much. 


A 
Ques. 7. State whether wou remember the comarisons so made showed 


a gain or loss in the amount of her notes, money &c. and other ev- 
idences of debt. 


Ans. 7. I dO not remenber of any loss, but I do remember of gains. 


Ques. 8. Do you know what became of the lists thetyou prepared for 
her and gave her? 
Ans. 8. I left them in her care, and have seen a portion of them 
sinee in the hands of John Z.Ely+-since her death. 
Ques.9. The Y¥m.Pennington note thet you spoke of having peen laid 
aside, please state, aecording to your recollection, AXERRE whether 
this note was a renewal of a note that had been executed to Joseph 
N.Ely in his lifetime? 
Ans.9. It bears on my mind that the note was a renewal. Ix#@ 
Ques. 10. Please state what relation the John 2Z.Hkiy, in whose pos- 
session you saw a portion of these lists which you made for Sarah 
S.Ely, is to Joseph N.Ely? 
gns. 10. He if a nephiew both by blood and by marriage. 
| Cross—Examination. 

Ques. 1.¥e show you a note dated Jan.1,1884, for $266.32, payable 
to Sarah S.Ely purporting to be signed by Wm & Eik Pennington, 
which note Was is’ note ts filed in the law cause of Sarah S. lly 
vs. Wm.Pennington et al; please examine the same and state whether 
in your opinion it is the same note you spoke of in your examination 
in chief, as being laid aside and not taken into account for taxation? 
Ans. 1. Sam I hasseen seid note from the amount and date I beleive 
it to be the same note; and said note I beleive is in my hand writ- 
ing, except the signatures. 

There was a time, as I understood from her, that E1lk.Pennington 
did not deny his liability; she required a new note and Wm.Pennington 
prought this note with his owm and £1k.Pennington's name to it, after 
which I understood from her that Elk.Pennington did deny having 


Sale teR 
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signed said note or having authorised any one to sign it for hin. 
Ques. 2. Did you ever hear Sarah S.EFly say any thing about having 
money from the railrod company for a right of way condemmed through 
lands of Joseph N.Ely; if so, state what she said she did with it? 
Ans. 2. I did hear her say she got money from said company; she said 
she purchased land with it. My impression is she said she pubshasea 
the land known in this cause as the Hiram bottomr—-My understanding 
is that she put other money with this to purchase the Hiram boton. - 
Ques. 38. What is your recollection as to the amount of the condemna- 
tion money that she said she paid into said land? 

The foregoing question or any answer thereto, is excepted to 
because the condemnation proceedings is the best evidence anc can- 
not be contradicted by hearsay testimony. 

J.C.Noel, Atty. &e. 
Ans. &. She told me she received from $300 to $400 and paid it into 
the landy--this is my recollection. Whatever amount she did tell 
me that Bhe received, that amount she said she put into the land, 


as I remember it. 


Ques. 4. Have you pbserved both in the lifetime of Mr. and mies = Dae 


the value of property given in for payment of taxes, as compared 
with its actual value; if you say you have, is it not a fact that 

it has ever been the practice and custom in this county to give in 
property for taxation for a greatdeal less than its actual cash val- 
ue?. 

The foregoing question or any answer thereto is excepted to be- 
cause the custom of other people in this county of listing theiz 
proprty for taxation at less than its real value is no evidence that 
either Joseph N. or Sarah S.Ely listed their property for taxation 
for less than its real value. 

J.C.Noel, Atty. &c. 
Ans. 4. I have observed it in Mrs.Ely's time, and probably in his 
time; as a general rule the assessed value is not equal to the act- 
ual value. 
Ques. 5. Do you not know it to be a fact that Mrs. Fly in listing 
her property for taxation put its value for that purpose at less 


than its real value? 


Ans. 5. I do not know that; she would only Sive me her valustion 
without me seeing the property. 


Ques. 6. In your exanination in chief, you stated that you had made 


; § . 5 ‘ 
comparisons of one years list with the preceding year's list, and 


that they generally showed an increase, can vou state what the in- 
crease was? 

Ans. 6. I remember that some years there was more Zain than othere; 

I do not now remember any year that there was no gain, though there 
may have been such. I can't state definitely what the increse was 
for any particular vear. 

Ques. 7. You state that you made the list for Mrs.Ely at her request, 
and as she said,for the purposes of taxation; do you know that she 
gave in for taxation her property according to the list made by you? 

7. I do not know that she did. 

Ques. 8. Do vou knov whether Joseph N.Ely in his lifetime gave in 
for taxation ali the notes, bonds, moneys, and other evidences of 
debt owned by him? 

Ans 8. I do not. 

Ques.9. Do you know, or have you been informed, how much notes, bonds, 
moneys and other evidences of debt Joseph N.Bly,the last year of ‘ 
his 1ife,gave in for taxation? 

Ans.9. I do not know, nor have I been informed. 

Ques. i0. During the last year of the life of Joseph N.@ly, did vou 
get any information from him, or from his notes and bonds &c., as 
to the aggregate of the same; if so, state what is you best recol- 
iection as to the amount of such? 

The foregoing question or a answer thereto is excepted to 
imso far as it relates to what Joseph N.Ely may have told him, be- 
cause seifserving on the part of the said Joseph N.Ely, and imnate- 
Piss... J.C.Noel, Atty. &c. 

Ans. 10. I did not get any information from any source. 


And further this deponent saith not. 
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STATE OF VIRGINIA, County of Lee, to-wit: 

I, A.M.Goins, SpeciafCommissioner in the above styled cause, 
do hereby cerify that the foregoing depositions of F.B.Cox, B.M.Mor— 
gan, America Graham, Mary P.Ely, Hiram H.Ely, John Z.BEly and E.G. 
Parsons were duly taken under oath after notice, and supscribed 
before me, and at the time and place as above mentioned. 

Given under my hand, this September 14th, 1900. 

ee 8 ee ee ee 
Special Commissioner. 
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Aa, James Spangler, a witness who was summoned but not examined, clains 


ab 


= his attendance of 50 cts. 
A.M.Goins, 


Speciai Commissioner. 
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The deposition of B.M.Morgan taken pursuant to acrecmentl between 
the plaintiffs and the defendants who have filed answers in the two 
chancery causes now pending in the Circuit Court of hee County Va. of 
J.Morrison Smyth and J.Z.Uly Admrs. &éc. against Nligzabeth J. °ennington 
et al, and J.Z. and Mary P.Bly against J.M.Smyth et al which deposi- 
tions are intended to be read as evidence in favor the defendants in 
said two chancery a@auses who are represented by J.C.Noel En O's ares UL 
can, ALtormeys, 

Present B.l.Pennington and J.W.Orr attorneys for the plaintiffs 
in said two chancery causes and J.W.Orr Guardian ad litem for aS aura hg 
of the infant defendants, and C.T.Duncan attorney for the def encemes 
for whom he and the saod Noel filed answers and as CGuardien ad litem 
for Certain other adnfanvs. 

B.M.Morgan a witness. of lawful age being being duly e*worn deposes 

ELV Se 


What official position if any do you occupy in the County of Tm 


am Glerk of the County Court of said County. 


such are you the keeper of the records OO" skate 


lave you examined the settlement of the estate of Thomas ren- 


nington deceased, made by his administrators and made ana atstract of 


the amount in their hands and the amounts received by the said Joseph 
Bly, if sor please file the same as part of your deposition marked 
a3 Nl wi 

A.-- T have made such examination and madé an abstract from ies SW Cn 
I file marked as requested. 

hand you what purports to be a copy of a deed from Joseph 

Bly and Sarah S.Uly his wife to Tobias Pennington and John P.¢raham, 
conveying to them their right title and interest amt as children and 
heirs at law of Thomas Pennington deceased in his real estate. Please 
File the same as part of your deposition marked "B.L.2". 

A.-- T'file the same marked as requested. 

Q.5.-- I now hand you what purports to beya copy of deed Trem soseph 


W.and Gatah Siniy his wife to Wigan Pernington, conveying their une 


aor sf 


divided anterest, in a.a certain tnact of land estimated’ to contain S00 
acres. Fiease file the samé as a part of your deposition marked "BUM, 3 
eee CLLe Ue seme a5, sequesLed. 
I now hand you what purports to be an extract. from, a decree 
or the Gounty court of tee County in the casé, of Tobias S.Penni neien 
oy at against Mourning Pennington et al, Confirming partition. PrPlease 
file ths same as part. of your déposition marked "B.M.4A .tt, 


A.-~ I file the same as requested. 


ACh SP Oinoed: “Cn tSs  depOneme SaJstia mot. 
rye Y lee Be ee 


AMeT Lea. Graham anethier-watness..of lawloulsag@e beine dul) swommedep 
ae COllows;: 


and, Youd redev Tone Bo’ Sarai eo ee iy 


aoe fk Oo wees FOG, Id) Lea e Sister "bo Scimah oS. wy deceased. 
6 sbenbe anivthing you mey knew ‘of. property given to your 
SOcen Sab toy ner father dm his lite time. end ia vbinis cennec= 
Lion you may stabe what property your father usually cave Ris. chi- 
Cen wWpon bhVver mMarntape’ 

Obg.-— The introduction of this witness “s.excepted to as incompetant 
she being a‘heir of the estate of Sarah S.mtly deceased and a detrisee 
fice: the wiillotf Josepha. Aly deceased, they being otlmiadedd. 

dav, Orr and «3. ib. Banncenest ons. 
Mem 2h, Wes wory vera li when saiie marrwed and) Car nol teil “ou emaei ily, 


wodteshe got. bub Canetvell youswhat x COR. La Ol, AagO@d Mane wer 


a saddle, a good cow and I think 4 sow, and five head of sheep, a good 


bed -amc bec =—C hotness, eam, oLler. labike “things, negded, by young people 
wien they married and set up. to house keeping. And my spppoesitienwese 
teat men father gave thas much to each of his chiidren. I was born Fep= 
ruary the 7th. 5330, and my Sieber was married as I am informed the re= 


cords show on June the 8th 1834. 


Wiease state whether or not, when you, can first remember, your 


sister and her husband Joseph N.Uly were wealthy or poor, and strugli 
y V 4 3 oe no 


to make .a living? 


A.-- They lived when I can first rmember where they both afterwards 


died. They were not surrounded by much property, and were industrious 
Ewid sOPopia Mice 10, @avico. yal Taina mes 
supleteerstanle whether or NOL your sister during her whole wife 
was an industrious,frugal and hardworking woman’ 
A = tT would. “tkae “her to be-that way; andi. can ‘say the same PormdNic. 


Joseph N.uly, her husband. eo eS 
Barient ex Gf 


Ane pucwner Bits: deponenk sath not. 


tT, W.A.Baker a2 justice of the peace in and for the County of iluee 
Tins Re MSeALS LO Veerornia, dorcertiry  Lhat “the feregoing dieposuminons 
of B.M.Morgan and. America.Graham, were duly taken sworn and subscribed 
+0 betore me in my county aforesaid at sthe place and for the purpos 
in the caption mentioned. Given under my hand this the 5rd day of 


0: b Onfien 


marist, LEOO. 


a “> de ttt $ SQ 


The depositions of C.M.Graham and others teken before me, W.A.Baker 
a justice of the peace in and for the County of Lee in the state of 
Virginia, at the law office of R.L.Pennington in the town of Jonésvilil 
on July the 31st 1900, by agreement of parties appearing in said cause 
and answering, ani to be read as ewidence in behalf of the defendants 
answering through their attorneys Pennington Bros. and Grr & Irvine 
in the two chancery causes styled John Z.Ely and J.M.Sinyth adurs. &¢. 
arainst Elizabeth J.Pennington and others and J.2.°.& Mery: Paey 
arainst J.M.Smyth and others, now pending in the crreuit court of Lee 
County. 

Present Pennineton Bros. and J.W.Orr for the defendants for 
whom they file answers, and J.W.Orr guardian ad litem for Fanny John—- 
son and others, and C.T.Duncan for the dfendants for whom he and 
J.C.Nowl file answers, and C.T.Duncan fuardina adlitem for Peter Rea— 
sor and others. | 


These depositions while taken by agreement are subject to all 


such exceptions for relevancy and otherwise as if they had been tekerngs 


on netice duly served, 
C.M.Greham a witness of lawful age being first duly sworn 
deosoes as follows: 
\.1.-- State your name,residence , age and occuvation. 
any 
Mbs--- The denosition of this witness or mmother on the issue 


joined in the above styled causes is objected to because the whole 


matter in issue in both causes depends upan the proper ecnstruction 


® 
> 


of the will of Joseph N.Fly deceased, and said will must be con- 
strued by itself and of itself and its construction can in no way be 


aided by outside testimony. 
c.T.Duncan, Atty. 


A.-- Charles. M.Graham, 33 years old, reside four miles west of 
Jonesville, and am a farmer. 
Q.2.~- What relationship are you to America Granem, one of the 


defendants in these causes, and Jonn P.Graham? 


your father living or not? 


Q.4.-- Were you acquainted with John E,Burk and Henry Granam? 

Aw L Was. 

Q.5.-- Are they living? 

A.-~ They are not. 

Q.6.-- What was the occunations of your father, Henry Graham and 


John B.Burk and also Josenh N.Ely? 


Obj.-- Objected to hecause immaterial. 


Cut. Duncan, Atty. 

A.-— My father was a practicing physician, a surveyor, a farmer 
and was for six vear: next before his death and at the time of his 
death Treanurer of this county. Henry Granam was a farmer. Jonn ii. 
Burk was a farmer and physician. I do not Know mueh about Josenn N. 
Bly of my own knowledge, but suppose he was a farner. If I remember 
correctly mv father and grand father died six years ago last February. 
Pann B:..> Burk died) asick remember some time last Spring. Joseph N.Ely 
according to the inscription on his tombstones which IT noticed a few 
months ago, had at that time been dead mame“ between seventeen and 
eighteen years. As IT remember Sarah S.Ely died ebout the leth day of 
AT iy Ore a 

Q.7.-- Were vou acquainted with the handwriting of your father 
Johnn P.Granam? 

A.-- Yes SLr. 

Q.8.+- I now hand you what, purports to be tne last will of sald 
Joseph N.Elv, please examine it and tell what part if any of the same 
was written by vour father Jonn P.Graham? 

Obj'-- Objected to because immaterial and irrelivant. The said will 
has been probated and the handwriting or person who wrote it is 


immaterial. 
c.T.Dunean, Atty. 


A.-- I can't savy that anv of it is his handwriting. The paper handed 
me bears dates the 20th dav of January, 1868, whicn was before I 
was born. 

Q.9.-- Doe. I ssemble the handwriting of vour father as you 
remember it? 


Ac.=-—- Very Little according to my view of it, now and then 


a word that resembles his a little, in fact I wouldn't have taken it 


to be his handwritine. 


And further this denonent saith not. 


WY | do$ $0 


C.T.Dunean, another witness of lawful age being duly sworn 
denoses as follows: 

Q.1.-—- State whether or not in the building of the'h.& N,R.R. in 
this coumty, any vart of the same was constructed through the 
lands mentioned in these causes? 

Abjz~—-- The testimony cof this witness is objected 


sons stated in the objection to the testimony of C.M.Granan, 
C.7T.Dunan, Atty. 


The’ lL .&.N.R,R.. Was constructed over and ‘apeny lands tren in. tine 
f Saran S.Ely, and I suppose thev are the lands mentioned 

?n the proceedings in these causes, though rersonally I do not Know 
this fact. 

Q.2-~ State wnat connection, if any, you had in procuring tne 

wey for said railroad compy troukh said lands? 
I was attoriev for the L.&N. Railroad Company and was charged 

with the duty of procuring right of way and had exclusive control 
of that matter. 

9.3,-- Then state how said company procured said Fight) of way 
through said lands if you know%, and what it paid for. the sane if any- 
thing, and to whom the money was paid? 

A.-- The right of way through said lands was prosured by condemnation 
proceedings under the statute. I have just examined the report of 
the commissioners annointed to fix and determine compensation to 
be paid for lands taken by said railroad compny for its purposes, 
and I find thet $800.00 was the amount : sum to be 
paid for the two strips of land taken by said company out’ of the 
lands then in possession of the said Sareh S.Fiv. If I had 

from my own recollection outside of the report of the sald commiss 
sioners I would have said #225.00 was the sum paid her, that being 


Pa oe Ce Lo aie net DOS tye oc to whethnemol pala. Lae Money 


Lite Court or paid at to Sareh S.Bly in, person, but mMy-strongest 2 
impression is that I paid it to her in person and this recollection 
is strengthened by the fact that I have just examined the report of 
D.Cc.Sevell, who was appointed a commissioner to determbne under the 
statute who was entilted to gaid money. This report seems to have 
p:en filed on the 29th dav of March 1890 and confirmed by an order 
of the County Court of Lee County entered on the 9th day of April. 
1890. This report ascertains that Sarah S.F1¥ is entitled to the 
entire sum and adding this to my recollection I would sav my best 
impression is as above stated that tT paid this money to Mrs.Hiy hner- 
CO Se eee Ver eg 


Self by check .:/T have & recollection of giving her one or more checks. 


And further this deponent saith not. 


eg 


E.R.Garrison, another witness of lawful age being duly sworn, 
denoses es follows: 

Q.1.--— Give your name age residence and occupation? 

A.— E.R.Garriosn, 26 vears old, residence Pennington Gap, and am 
a farmer. 

Q.2.-- State whether you were at the sale made by the administrators 
of Selije SS. Bly, and if tate whether vou bought the old family 
Bible, if you did state whether said Bible shows a record of the birth 
and deaths cof Joseph N. and Saran S.Ely? 

Obj.-- This question and any answer thercto is objected to for the 

same reasons stated to in the objection to the first question pro- 


poundedz: toc.M.Granem. 
c.T.Dunean, Atty. 


A.-- I was at said sale and there boyght ang’ old Bible which I now 
have here. There anvears in it under the head of family record and 
births the following, to-wit: "Joseph .KRly was born May 10tn,1813. 
Sarah $.Ely was born, May 16th, 1819" ulso under he head of family 
record end deaths I find the following, to-wit: " Joseph N.Ely decease 
Glanoewy Lt sLSsPe. v4 he 70th vear of his life. Sarah S.HEly depanced 


Deep pei D. LOCK BOO in. the: SlUsb year or New afte" adleo mnder 


ad 


7 x -—% _ fn a ms 
the nead of .mMmarriLagres 


Sarah S.Pennineton 


X.Q.1.— Do 


of them are? 
A.--K I do not. 
X.Q.2.- 

birtn, marria 

S.Ely? 

Tt s3ms 


Avro TOLgo S 


July 5th, 1797., 


X.Q.3.-- Examine said 


A.-- It seems to have 


And further this 


> f Ba Ke), 


Wit 


George H. Myers, 


sworn depnoses as 


> you acqusinted with Sarah S.Ely, if 


you know her, and how 


OMAXX- 


A.—-~ I did Know, Knew her for 30 years or more. I 


frori wnere she 


Q.2.-- State wheth 
N Ely she, the 
the will: of .the 
whet she cid 
S Vou can? 
ORT: 
because 


irrelimMant. im 


Dy... Bay 


cannot affect in any Way the issue which must he determined 


Gourt.. 


was married June 


you know the 


Sald DOOK 


and death of. Thomas 


Oe 


Irarried January the 29th 1818, 


another witness 


near 


er or not at anv 
seid said Serah.s.Ely, 
said Jos 


sag concerning the sare. 


-— The forefoing que 


Speaks for itsesf 


T «fa Jd. the, TobLowine to-wit : on Rly and 


the 8th,1&834" rvs whieh 


Bible “at the tae 5 bourne ats 


Examination, 


handwriting in entrvs or any 


appear to contain the record of ‘the 


Pennington the father of Sarah 


And shows that Thomas Pennington was born 


and died March 27,1858. 


Bible and give the date of its publication. 


been published in 1855. 


deponent saith not . 


CE ie Lael ape outs 


of lawful age being first 


so now long did 


did you. lave. to her, during her. life. time? 


lived about four 


lived. 


tine after the death of Joseph 


ever talked to vou concerning 


3e~ph_ N.Ely; if you sav she did, please state 


Give the conversatior es neer 


stion and any answer thereto is objectCd to 


terial and inadmissible. The will of Joseph 


and her construction of it, if she made one 


by the 


OP. Tinie erie A oar 


A.-- I did have a cinversation with her concering said will about 
three years ago,at her house. We were talking about making money. 


She was talking about a piece of land which she had bought from 


Wygu tee ' “ ' | | 
_ Hughes. I asked her did she think the land would make her more 


rooney than the interst on the money that she paid for it. She said 

I don't know as to that, that that wasn't what she was looking at. 
She said Joe Made a will you Know. I told her I had heard that he had 
made 8 will, but how he had made it I didn't know. She savs " I was 


just going to tell you. He made it to me to have and to use for. my 


d 
f 


life time, then he made one-tird of to ivy people and two thirds to 
his: said why I put this money into that land, there had 
been so much confusion about people makxxx loseing money and panks 
breaking that she had put it in the land where it would be safe, 
that she didn't want his neonle to come up and say after she was 
dead that she had @istroyed his means from them. This was ail that 
was said then. I had another conversation last January at her home. 
Previous thereto I had borrowed $100.00 and my wife was my security 
to it she had told me I could keep it along if I would pay the 
interest on it. On this occasion I asked to borrow $50.00 more. 

she told me I could get if dhe had it tc spare, she then went into 

a room and broughtnout the money and handed it to me, and I told 

her I would take it if I could give her satisfactory security. She 
said if my wife would go on the note with me I could have it, as 

she had gone my security on the other. Sne dropped her head as ific 
counting something and in a few moments she said,"I was just count— 
ing to see, if I were to live some time whether that #100.00 and 
this $50.00 would over-run her part of the estate. My wife was ad 
deughter of A.J.Ely and he was a brother of Josepn N.Bly. 

Q.38.-- In either of the conversations you had. with her as above de- 
tailed, did she state anything about her custom of taking notes ans 
having interest naid annually and the like, if so state wnat it was? 

A.-- After I had had the #100. abput a year I went to pay it off. 
She said if I wanted it longer I could keep ih on. I told her I would 


keeo iv if she would let me pay the interest every year. She said 


that it was her custom to take a new note every year or to have the 
interest paid, that she generally did that. I did pay her the inter- 
est vearly un to the time of her death. I still cwe the $100 and the 
$50. 
Cross Examination. 

X.Q.1.-- Was Sarah S.Ely an industrious, saving,careful and money 
making women? 

A.-- That is what I always took her to be. 

pS Cee she not also a very hard-working woman? 

A.-- That was penerally the talk and always seemed that way to me. 


Ana. further this deponent—saith not. 


John H.Kelly, another witness of lawful ates being first duly 

sworn deposes as follows: 

Q.1.-- Were you acqueinted with Sarah S.Ely deceased, if so how long 
di you know her? 

A,-- I was acquainted with her. I have lived in the settlement 
and have known her ever since I was a boy. I was living with her at 
the time of her death and had been living with her since January the 
20th, 1896. 

yen State if at anv time while you lived at her house you heard 
her sav anything about the will of hcr husband,Joseph N.Ely, if so 
state wnat she did say concerning the same? 

Obj.-- Objected to for the same reasons offered as objections the 


question propounded to George H.Myers.~ 
C.T.Duncan, Atty. 


A.-- Charles Hamblin hed been writing to her about some money he 
owed her, and she had becn writing tc him to come and see about the 
matter himself and not be writing about it. She then said that 
if she knew just how much it would take to run her and Keep her com- 
fortable the balance of her life, she would rather have the estate 
divided out according to the way the will said, two- thirds of it 


to his people and one-third of it to hers, than to be bothered with 


wae let St a lot of trouble to her. 


This occurred about one vear ago ANAXALXHEKXNGUEE last Spring and 
at her house. 
Cross Examined. 
X.Q.1.-- Was ar Bly a working woman? 
A,-- She was. 
X.Q.2.-- Was she a careful saving money making woman? 
A,-- Yes sir, I thought do as much as any wolnan. 


eet some one else 


<> 


X.Q.38.--— Did she attend ho her business or 
attend to it for her? 
A.-- She fo ne one else to draw her notes 
X.Q.4.-- Who attended to her other business? 
A.-- She generally deeerted to it herself, or had it done. 
X.Q.5.-- Didn't she watch over her farming operations herself? 
A.-- Yes sir, she did. 


X.Q.6.—-— Did she often talk to vou about her business? 


A.-- Nothing more than jus: her famming business, and oice and 


awhile some: one would be a little slow ebout coming to give a new 
note she would have me to go and tell them to come and renew the 
note. 

X.Q0.7.-- Did you ever hear ner mention her husbends will at any 
other time except when she was talking about Mr. Hamblin as stated 
by you above? 

A.-- Yes, I have heard her mention it, but have no recollection of 
hearing her say how the will was to go. 

.-- Did vou ever hear her state how much she had made since 
the death of her husband? 
.-- No,I never did. 

X.9.9.-- You never heard her say anything about what good care she 
had taken of the property, and how she had improved it? 

A,--I have heard her say that she wanted kcep everything un as 
he: vert iy and not Leteoit” 2o..down 

X,0.10.-- Then the way she expressed herself was that she didn't 
want to lessen his estate, that was all was it? 


fio -— Yes ear) 


X.9.11.-- Did she sell any property while you lived Wit Wer pets 
so state what she sold? 

A.-- She did sell some property. She sold two horses, one 

oxen, a cow and a rood many calves and some hogs. sne 

and bacon, but this was mostly to her work hands. She 
a small cron of her own, the rest of the land she rented out and 
collected the rents. She attended to the renting and collecting of 
the, rents. 

ReExeamination. 

Q.1.-- Were not the two horses sola raised by her from colts? 
A.-- They were. 

Q/ Sh-— were they not colts of two mares thet were owned by her at 
the time of her death and sold at the sale? 

A.-- One was and one was not. 


And further this deponent saith not. 


Hirem H.Ely, another witness of lawful age, peing first duly 
svorn denvoses as follows: 
Q.1.-- State your name,age,residence and ocecunetion? 
A.-- Hiram H.Ely, 53 years old: reside at Tide post office; 
farmer minister. 
Q.2.-- Have you s ef the Bible had here to day and produced by k. 
R.Garrison on his examinanxtion,and examined it, if so please state 


if vou ever saw said Bible before and where? 


point the defendants represented, Duncan and Noel Attys. 
desired to ask the witness a preliminary question with a view to fil- 
ing an objection to the testimony of this witness. 


Ques.-- Are you one of the heirs of Joseph N.Ely deceased? 


ss.-- I ama son of Hiram Bly who was a brother to Joseph N.ELy 


and I suppose I would be one of his heirs. wu 
Obj.-- The testimony of this witness is objected, because both the 
said Joseph N.Ely and Saran cS Ely are dead and this witness is incom 


natant tn tact Pr 


Anewer to question 2 above.-- lI have seen said Bible anda looked 
said book before at Sarah SEmly's. I saw it whens 
at Joseph N.Ely's house in his life time. 

Q.3.-- State,if you knov, anything of the entrys in said Bible 
and referred to by said Garrison in his deposition? 

A.-- I heard Joseph N.ELy and Sarah S.Ely say that William Yeary 
did that writing for them. They snoke of that as the family record 
of their births marriages &c. 

Q.4.-- State if at any time you -cver heard Sarsh S.EBly say anything 

Jonn P.Hurhes and wife tract 
if so state what she said and whon and whererit was? 

Obj.-- The foregoing question and anv answer thereto is obyected 
to because the deed of Hughes and wife conveying said land is the 
bost evidence of the contract made and the vurposes of its making, 
and said deed and Sarah S.Elv's interest in said lend cannot be alkz- 
tered amended or varied by parol declaration or diclaimers. And furth- 

er because the evidence sought to be obtained by and answer to the 


question is irrelimant and immaterial. 
c.T.Duncan, Atty. 


A.-+ I heard her speak of it directly after she bougnt the land. 
{tt was in her kitchen. I don't remomber how the telk came up but it 
was in rezard to money. In the conversation we were talking about 
cold money, and I seic to her that some people were keeping gold 

and paying taxes on it wnen it was no better than any other kind of 
money. She said that was just what she thought, and that she had taken 
the gold that my uncle left at his death and paid inte tite Lend thee 


bought of Jackson's hi re(meaning Jackson Ely;s heirs). 
rot tired of holding the money there in her pessession and being re- 
sponsible for it. 
Ts the Jackson Bly heirs land. the same as the JonnP. 
Hughes and wife land? 
A.=+.It is the same. 
Q.G.-- How near did:vyou Live te Saran S.Ely and how long aid you 


ao live? 


A.-- I don'i suppose that I nave ever lived more than two mile from 


her. 

Q@.7.-- Is it not a fact that the said Joseph and Serah S.El1y lived 
at the plece where she died from the time of their marriage to the 
date of their death? 

A.~- They did so far as I Know. If they ever lived anywnere 
t-don! @ Know it% 

Q.8.-- State whether they ever had any children by the marriage? 

A.-- None that ever I Knew of. 


4. 


Q.9.-- Have you nov 


heard them sav that they never had any children. 


Ale} T Aon't thnow: that T- ever didet have -neara ther sav that they 
would have been proud if thev hed heve had children. 

Q.10.-— Do you remember about the time of the deatn of the said 
Josenvh N.Ely, and if so wnen did he die? 

I do. He died on the lith day of December 1882 about nine o'clock 
in the morning. 

Q.11.-- At the time of hid death did he own any personal property, 
if:.so.state, what 1t was? 

A.— I don't know that I could tell vou dekfinitely about his 
erty at ime his death. I remember that they had three 
horses. I remember 1 ore were some cattle but I don't remember 
how many or what Kind they were. I remember there was a yoke of cat- 
tle. I remember they had some hogs but don't remember how many. 
Q.12.-- State whether or not at the tim > the death of Sarah S.ELy 
she had any of the property left by her husbnad at the time of his 
death? 

A.-- They had 2 black mare there that was there at the time of his 
death. This was all that I remember of that was there at the time 
ef his death. 

Q.13.-- Was it not a fact that the black mare spoken of by you was 
kept TL OW mare end was there not most every year after the 4 

cheap Baer ae OE APE , 
death sed Porth 

A.-- She bred the mere,I suppose she kept her for her brecding and 
working. I don't remember how many colts were there. I think “there 
was a year or two that the mare did not bring colts. and the last ¥ 


year she din. not bred her at ali: 


Q.14.-- What becmae o7 the other two horses left by the said Joseph 
Nakey aE you Bnew? 

A.-~ She sold one,and traded one off and then sold the one for wnicn 

traded thas one. 

Q.15.-- Do you know what she rot for these horses? 

A.-- She told me she got #40. for the one she sold. and “L* don't 
know what she got for the other. 

Q.16.-- What did she do with the yoke of cattle? 

A.-- She either sold them or traded them, but I don't Know what 


she cot for then. 


Cross Examination. 


X.Q.1.-- Did Joseph N.Hly own any land at the time of his death, 


if so state how much, if you Know? 

A.-- He did, but could not tell you how much he owned exaatly. 

I expect there was 240 acres or about that much in his possession at 
that time. 

%.Q.2.-- Was this land all nurchased by him, or did he heir some of 
7 Mer 

A.-- He heired @ portion of it and the rest he purchased. 

X.Q.8.-- How much did he hier and how Yauch did he purchase? 

A.-= It has always been claim that the niece he heird from his 
father contained about 88 acres . The place wnere he lives was pur- 
chased by him and His brother Hiram from Eli Hughes in partnersnip. 
This tract contains some 60 or 70 acres as I judge end after the 
marriage of Joseph Ely fy father sold and conveyed his interest in 
asi@ Bamhebetand to the said Joseph. He purchased another tract 
as I remember containing about 54 acres from voumg Isaac Hughes . 
He also purchsed a leé acre tract from George W.Hugnes. This 
land he owned that I know o° except he made an entry ef a tract con- 
taining out 40 acres. -I see from the dand books of Lee County 

for the year 1882 that he was charged with 226 gf 4 acres. The entrys 
are made as follows 168 af 4 acres Blue Spring valued at $9.00 per 


aere including buildings; $300.00 for buildings making @ total valu- 


ation of said tract of ¢1518.75; 57 acres Big Hill, valued at 3.00 
per acre nothing for buildings,making a total valuation of $171.00 

Pe eae the 12 acre George W.Hughes tract mentioned by you 
above a part of i68 of A acre Blue Spring tract. 

A.-- I do not Know positively, but suppos» it 18 as it ajoins it. 

X.Q.5.-- Now is it not a fact that thek 12 acre tract wa conveved 
jointiy to Joseph N.and Sarah S.Ely? 

A.-- I don't Know. I have heard that such is the case, since the da 
death of Sarah S.ELly. 

X.Q.6.--— Do you Know what becmme of a tract of land that was con- 
veyed jointiy to Joseph N. and Sarah S.Ely, situated in the Pockett 
Country and conveved by Thomas Pennington. 

A.-- I am not positive, but IT think said land wa sold during 
the life time of Joseph N.Ely to Anthony Witt or Jacob Witt or one of 
them. | 

X.Q.7.-- The personal vroperty Tor Rocky Station District for the 
year 1883 and ask vou to state from that what property Joséoh N.Ely 
owned that is assessed to him for that yeaf together with the 
valuation thereof. 

A.-- 4 head of horses valued a #250.00: 8 head of cattle valued a 
$135.00 6 head of sheep, valued at #6.00; 19 hogs valued at $30.00; 
one wagon, valued at $25.00; farming untesils, valued at $25.00; one 
clock valued at #2.00; 1 sewing machine, valued at #20.00; house— 
hold and kitchen furnature, valued at $100.00; fire arms, valued at 
$4.00; solvent bonds,demands, claims &c. $4251.00, making a total 
valuation of $4848.00. And I file herewith an extract from 
said personal vropertyv book. 


Anca further this deponent daith not. 


F.B.Cox, another witness of lawful age being duly sworn deposes 
as follows: 


Q.1.-- Give youvYname, age,residence and occupation? 


A.-- F.B.Cox, am 61 years old, reside at Tide post office, farmer. 


Q.2.-- State whether you knew Joveph N. amd Saran 8.Bly in their 1 


life time, if so how long did you know then. 

A.-- I did know ther and have Knownthem for 30 or 35 years. 

0.8.=— "Did you Know Dr. John P.Greham in. nis life time, if so 

about how long? 

A.-- zxb® I did-know him about twenty or twenty-five years. 

Q.4.-- Were you acquainted with the handwriting of the said John 
P.Graham? 

A.-- Kmxm I suonose I amj;I have seen a great deal of it and have 
secn him write. 

Q.5.-- I hand you what purports to be an original will of Joseph N. 
Bly, please examine it and state wnuxkherx whet part of it if any 

is in the hand writing of John P.Granam. 

Obj.-- Objected to because immaterial and irrelivant. It does not 
matter by whom the will was writ en and for the further reason that 
the question adios thet some part of whe will was in the handwrit— 


ing of Jonn P.Graham and is to that extent leading. 
c.T. Duncan. Atty. 


A.-- I have examined said paper and my best opinion is that the 


entire body of said will is in the handwriting of said John P.Grahnam 


Cross Examination. 

X.Q.1.-- Had you ever seen John P.Graham write anv prior to the 
20th day of January 18863? 

Se I don't remember that I ever did, nor do I revember of being 
acquainted with his handwriting before the war. 

X.Q.2.-- How long have you been acamainted with the handwriting of 
John P.Graham? 

A.-- About il years ago. 


And further this devonent saith not. 


Jonn 7%,Ely another witness of lawful age being duly sworn de- 
poses as follows: 
Q.1.-- Were you acquainted with John P.Graham and if so how long da 
did you Know him? 


KXKXXE It is admitted by the vleintiffs that this witnsass is 
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of A.J.Fly who was a brother to Joseph N.Ely and that this witness 
Claims to be an heir and devisee under the will of Josepn N.Ely. 
Upon this admission the defendants heirs of Sarah S.Fly deceased 
object to the testimony of this witness because Joseph N.Ely and Sa- 


rah S.Ely are both. dead. 
c.T.Duncan.Atty. 


A.-- I was acquainted with John P.Graham, I have known him ever 


since before tne war between the state\ for I went to school to 


him then. 

0.3.-- State whether vou ever heard John P.Graham say anything about 
writing the Will of Joseph N.Elv, if so state what he said as to who 
wrote it? 

A.-~- He said he wrote it. 

Q.4.-- State whether you ever heard said Sareh S,Ely say anything 
about buying the John Hughes and wife land, if so state what she 
said if anyhhing about paying for the same? 

A.-- This land was RoeL TS pONned by my father. After his dead his 
heirs sold it to John Hughes and wife and he and wife sold it to said 
Sarah S.Ely. After she had contracted for the same, I owed her two 
notes one of which for $100.00 was for money borrowed and money which 
she obtained foom the L.& N.Railroad Right of way througn the Joseph 
N.Ely- land. She told me she wanted thet money that came out of the 
right of way to put xmkm back into land that it would be more safe 
for vcu heirs to be in land than it would be to be in money. I paid 
her the money and lifted the mote. This peice of land is Known in the 
community as the"Hiram bottom", 

Obj.-- The forgoing answer is objected to because immaterial 
and irrelivant and because the deed of Sarah S.Ely to said lend is 

pest evidence of the contract made and the purposes for which it 
made, and its terms cannot be varied by parol testimony or by 


oral statements of the grantee in said deed. 
c.T.Duncan, Atty. 


®@®.5.-- Were you acquainted with the lands that Joseph N.Ely owned 
at the time of his death, if so state whether all of this land adjoins 
A.—-+ I was acquainted with his land. It;-did not all adjoin. There 


were two disconnected tracts. 


Q.6.-~ State whether he inherited or had willed to him any por- 
tion of the lands he owned at the time of his death, if you say he 
did please state how much he inherited or had willed to him, and its 
comparative value with the lands which he purchased? 

A.—— I have alwavs understood, and heard him say that he had 75 ac 
acres of it willed to him. This is the western or lower place. The 
tract which was wilied to him, I will iy that one acre of it in .mMy 
judgment is worth two or three acres of the balance of his land. 


Q.7.-- State wnether or not you are one of the Administrators of # 


the said Saran S.ELy? 


A.-- I am. 

aye As such administrator state whether or not in the papers of 
said.Sarah S.Elv you found tax ticket for 1888 of Sarah S.Ely, if 
you say you did please file the same here with your answer marked 
"Ticket", 

A.,--. I did find sucha ticket, and I here file the same marked 


"Ticket" as requested. 


Cross Examination, 

X.Q.1.-- Did vou find among the papers of Sarah S.Ely a tax ticket 
against Joseph N.Ely for year 1882, if so please flle the same 
as a part of your devositio: marked k "Ticket 2" 

A.-- I did find said tax ticket and file the same as requested marked 
rriceket:B". 

X.Q.2.-—- I now ask you to file Bhe tax tickets for Sarah. S.Ely fppm 
the yearm 1882 down to and including the year 1890. 

A.-- I file the same as requested and including ohe ticket for 1884 
for the land of Josevh N.Ely. Said tickets are pinned together and 
are marked "Tax tickets No. 3." 


And further this deponent saith not. 


Virginia, Lee County, to-wit: 
T,W.A.Baker a justice of the peace in anf for the County of 


Lee in the state of Virginia, do certify that the forerfoing depnosition 


of C.M.Graham, C.T.Duncan, E.R.Garrison, G.Myers, Jonn H.Kelly, Hiram 


H.Bly, F.B.cox, and John Z.Ely were duly taken sowrn and subscribed 
to before me in my county aforesaid at the olace and for the purposes 
in the caption mentioned. Given under my hand this the 3lst dav of 


July, 1900, 
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John Z.tliy & J.M.Smythe, Admrs. &c., 
vs. IN CHANCERY. 
Elizabeth J.Pennington et al., ) 


we ee ee ee es me cm ce es ee eee ee em eee ee ee we eee 


To the Hon.H.A.W.Skeen, Judge of the Circuit Court for Lee 
county, Virginia: 

your undersigned Special Commissioner, appointed by decree en-. 
tered in the above styled cause,’ in vacation, August 10th, 1900, 


after giving notice of the time, piace and purpose of his sitting, 


as required by said decree, by publication thereof in four succes— 


Sive issues of the Southwest Virginian, a weekly newspaper publish- 
ed at Jonesviile, Lee county, Virginia, and aS will be seen from a 
certified copy of the notice, attached to the depositions filed with 
this report, marked "Comr's Notice", proceeded on the 10th day of 
sept., 1900, the time, and, at the office of A.M.Goins in the town 
of Jonesville, the place, designated in said notice, to execute the 
requirements of said decree; and the proceedings having been thence- 
forward regulariv adjourned from day to day, and being at length 
completed, the result is herewith respectfully submitted. 

Rspecielly is your commissioner directed bv the foregoing de- 
cree to hear evidence and report upon the following matters: 

ist. Of what real estate Joseph N.Eliy died seized, its nature 
and locetion, and whether or not it all remains in kind, and if not, 
the value of such as has been disposed of, as of the time of its 
disposal. 

end. Of whet personal property the said Joseph N.Fly died pos- 
sessed, of s11 kinds and descriptions, its nature and value as of 
the time of the death of said Ely. 

srd. The increments, if any, to the estate so left by the ssid 
Joseph N.Ely in the hands of his wife, Sarah S.Ely, stated as of the 
time of her death, and the nature thereof, 

In response to enquiry ist, above, your comnissioner refers 
to page 2, of the depositions herewith filed marked "C", where it 
is admitted by the attorneys for the parties in interest thet Joseph 
N.wly, at the time of his death, orvned what was knom as his Home 
Place, a tract of land made up of purchases from different parties, 
containing about 188 3/4 acres; a tract known as his Lower Place, 
being the land laid off to him in the partition of the estate of 
his father, Joseph Fly, containing about 75 acres; and a one-haif 
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interest in a 12-acre tract conveyed jointly to him and his wife, 
sarah S.BLyY, by ¢.1 Hughes and wife, adjoining the said Home Place. 

It is further admitted by said attorneys that all of said lands 
ommed by the said Joseph N.Ely at the tine of his death still remain 
in kind, with the exception of the strip conéemmed by the Louisville 
& Nashville railroad company for its right of way through the lands 
omned by Joseph N.EFly individually, containing 6.24 acres, and for 
which Sarah S.EFly his widow received the sum of $825.00. 

said lands owned by the said Joseph N.Ely at the time of his 
death are located in Lee county, Virginia, on the waters of what is 
known as Drv Branch, and are valued principally for farming purposes. 


SUMMARY. 


Joseph N.Ely, at the time of his death, ormed in fee the 
following lands: 


. - 188 2/4 acres. 
sa We " 
s e 6 " 
ss BESO B/4 y 


From the foregoing 219.75 acres, deduct 6.24 acres, the 


ist. His Home Place, 

pros "wee. gs gute Soma 4 

ard. "1/2 interest in 12-acre tract, 
TOTAL NO. ACRES UWNET,« a + 5. . % 


number condemned for right of wey for the Louisville & Nashville 
railroad, and we have 218.51 acres remaining in kind at the death 
Of Sarah S.Ely. 


parah S.Ely received $226 for the @.24 acres condemned for 


right of way for the L. & N. railroad. 


end. Of what personel property the said Joseph N.EBly died pos— 
sessed, Of all kinds and descriptions, its nature ond value as of 
the time of the death of said Ely. 

Joseph N.Fly departed this life, testate, Dec. 11, 1882. No 
personal representative qualified. The whole of his proverty, both 
real and personal, went into the hends of his widow, Sarah S.BEly, 
pursuant to the provisions of his will. There was no appraisenent 
of his property. No memoranda kept of its kind, nature, ouality or 
value. NO record kept of moneys, notes, bonds, checks, or other ev-— 
idences of debt ieft by him at the time of his death. 

Eighteen years, or thereabout, bassed by after the death of 


Joseph N.Ely end Sarsh S.Ely, on April 12, 1900, was called to meet 


with her husband. She died intestate, and John Z.ily and J.M.sinythe 
were appointed and qualified as ner administrators, and, on the 27 
and 28 days of April, following her death, exposed for sale at pub- 
lic auction to the highest bidder on a credit to January lst, 1901, 
without interest, all the personel property left by her at the time 
of her death. The property sold by said administrators on the days 
of sale amounted to $993.88; the cash rent received for the real 
estate for the year 1900 amounted to $87.60; the inventory of notes 
and bonds, not including interest, amounts to $8538.98; and the cash 
received and cash and check in bank amounts to $686.91. The whole 
making a total received into the hands of said administrators, not 
counting interest on notes and bonds, of $102562.17. 

Contentions. now arise between the heirs of Joseph .N.Ely and 
Sarah S.Ely as to the distribution of the fund in the hands of the 
administrators according to the will of the said Joseph N.Fly. This 
suit is instituted, and the court is calied upon to interpret said 
will. The will is accordingly interpreted by the court, and this 
commissioner is sppointed and directed to hear evidence, "take an 
account and report" upon the enocuiries referred to hin by the court. 
And so your commissioner proceeds, "vith fear and trembling and 
roundabout ceremony", to answer the enquiries of the court as best 
he can. Eighteen years have passed by, and, from questionable rec- 
ords and the slippery memories of men, your commissioner undetakes 
to ascertain "what personal property the said Joseph N.Fly died jpos- 
sessed, of ali kinds and description, its nature end value as of 
the time of the death of said Bly". If a definite and specific ans- 
wer is demanded by the court to the enquiry, then your commissioner 
answering in broken English says, "It can't be did"; but if an ap- 
proximation of the matter will satisfy the enquiry, then your cor- 


missioner, guided by the lights before him, will proceed to report 


the best he is enabled, trusting that if he commits error the court 


Will rectify. 
It wili be seen from the depositions filed herewith marked "Cc", 
that only that side of this case representing the heirs of Sarah S. 


Ely have offered any evidence before vour commissioner to aid him 


in this enquiry. The side representing the heirs of Joseph N.Qly 


seem to rest upon the ground that it devolves upon the heirs of Sarah 
S.Fly to show the increment to the estate of Joseph N.Ely while in 
her hands before they are entitied to said increment, and until they 
do so show are entitled to nothing, save their one-third share undor 
the will of the ssid Joseph N.Fly. 

It is contended by the heirs of the said Joseph N.Ely that the 
personal property books of the district in which he lived is not 
legitimate evidence to show the value of the proerty left by hin 
at the time of his death. They admit that said books may be evidence 
to show the assessment of the taxes and the property therein men- 
tioned (Citing Greenleaf on Ev., Vol. 1, $498), but contend that 
Said books are not competent evidence to show the value of said 
property (Citing Lawyers' Reports Annotated, Vol.5, pp.628-4). 

Thus it will be seen that the heirs of the said Joseph N.Ely 
not oniy do not bring forward evidence to aid your commissioner in 
this enquiry, but they object to the only evidence, if such it be, 
from which the enauiry can be even approximately ascertained. 

Your commissioner will not at this point say whether he consid- 
ers said personal property books admissible evidence to show the 
value of the property therein listed, buts encumbering his report 
Slightly with matter that may seem prolix and to that extent im- 
proper, he desires to show by evidence before him that the assessed 
vaiue of the personel property as listed in said books was not in 
all instances its true value. 

TO illustrate: The personal property books for the year 13882, 
which was the last assessment made by Josehp N.Bly prior to his death, 
show that he listed for taxation for that year the following prop- 
erty: 4 horses $250; 8 cattle $185; 6 sheep $6; 19 hogs $80; 1 wag- 
on $25; farming implements $25; 1 clock $2; 1 sewinz machine $20; 
household and kitchen furniture $100; fire-arms $4; solvent notes, 
bonds &c. $4251. Total value of all property listed for taxation 
€4848.00. 

The personal property books for the same district for the year 


1883, the year following the death of Joseph N.Ely, and the first 


year that the property was listed for taxation by Sarah S.Bly, show 
the following: 6 horses $225; 7 cattle $100; 4 sheep $4; 156 hogs $26; 
1 wagon $80; farming implements $20; 1 clock $2; 1 swing machine @20; 


household and kitchen furniture $100; fire-arms $4; value of solvent 


notes, bonds &c. $4910. Total value of all $5440.00. 


Notwithstanding the valuation of the foregoing property as 
by the personal property books, Hiram H.Ely and Mary P.Ely, the 
witnesses who seem to have been most intimately acquainted with 
personal property of Joseph N.Ely at the time of his death, and 
with that of Sarah S.Fly after his death, and speaking from the 
bill of Sarah &.EBly, point out articles in the way of household 
kitchen furniture and farming implements alone that sold at her : 
eighteen years after the death of Joseph N.Ely, for something like 
¢200, when in fact these articles were listed for taxation by him 
eighteen years before at only $126. Said personal property books 
for the vear 1882 show that Joseph N.Bly listed eight head of cat- 
tie at $136; Hiram H.Ely says thet of the eight head thus listed 
there was a yoke of steers worth $120, and one witness says Sarah 
S.Ely sold the steers for $110, and one of the cows included in the 
eight head (the one given to R.L.Graham's wife) was worth $80. Six 
head of sheep are assessed for the vear 1882 at $1 per head; Hiram 
H.Ely says they were worth $2 per head. Nineteen hogs are assessed 

O; Hiram H.Ely says they were worth $2 per head. 

Passing from the foregoing and coming on dorm nearer to the 
final disposition of ssid property at the sale of Sarah S.Ely, we 
find from the personal property books for the year 1899, which was 
the last assessment by Sarah S.BEly during her life, the following 
assessments: 6B horses $75; 6 cattle $100; 11 hogs $18; 1 wagon $4: 
farming implements $5; 1 clock $1; 1 sewing machine $6: household 
and kitchen furniture $50; other property not specifically enumera-— 
ted $8. Total $256. On the 27 and 28 days of April, 1900, the per- 
sonal property left by her at the time of her death, which included 
that lect by Joseph N.Eiy as well, when exposed for sale brought 
$993.88. Thus it is seen that the value of the property as listed 


for taxation does not in all instances represent its true values. 
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But are the versonal property books, or certified copies there- 
from, prima facie evidence of the value of the property listed there- 
in, and place upon the opposing parties the burden of showing a dif- 
ferent value, if they would contest the value? If said books are 
not prima facie evidence of the value of the property listed there- 
in, then your commissioner is at the end of his row, and is unabie 
to report to the court "of what personal property the said Joseph 
N.Ely died possessed, of ali Kinds and descriptions, its nature and 
value as of the time of the death of said Ely", or "the increments, 
if any, to the estate so left by the said Joseph N.Ely in the hands 
of his wife, Sarah S.Ely, stated as of the time of her death, and 
the nature thereof". 

But if said personal property books, or certified copies there- 
from, are prima facie evidence of the vaiue of the property listed 
therein, and this is the view your commissioner takes of the matter, 
then he is enabled to answer approximately the enquiries directed 
by the court, and will so attempt. 

your commissioner takes as a basis from which to start his cal- 
culation the personal property books for the year 1888. His reason 
for taking the books of 1883, instead orf the books for 1882, is be- 
cause the 1888 assessment is nearer in point of time to the death 


of Joseph N.BFiy--he having died Dec.11, 1882, and said assessment 


having been made as of Feb.1, 1888, a little over one month after 
tu1_ei1 cat. 


the death of said Bly. ‘here there is sufficient to show to the mind 
of the commissioner that the value of the property as listed should 
be increased in order to arrive at its actual value he accordingly 
makes the increase. 

Then starting with the ssinent for the year 1888, we find 
the following: 56 horses assessed at $225; 7 cattle $100 (John Z.Riy 
says there were three cows valued respectively $45, $81.60 and $25, 
two 2-year-old steers $40, a yoke of steers $110, making a total of 
$261.60); 4 sheep $4 (Hiram H.Elv says they were worth $2 per head, 
making a total of $8); 15 hogs $25 (Hiram H.Ely says they were worth 
G2 per head, making a total of $80); one wagon $380; farming imple- 


ments $20; one clock $2; one sewing machine $20; household and kitch- 
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en furniture $100; fire-arms $4; solvent notes, bonds &c. $4910. 

Making a total of all personal property owned by the said Joseph N. 
Fly at the time of his death, as best your commissioner can arrive 
at, of $6600.60, say for even numbers $5600. And this is the value 


of the personal property of the estate of Joseph N.Ely, with the 


exceptids following: 


As stated above, the $325, condemnation money for right of way 
for the lL.& N. raiiroad, was received by Saran S.Ely. Tt is insisted 
by counsel for her heirs that this money belongs to them absolutely 
by reason of adjudications in sadd condemnation proceedings. This 
contention seems to your comnissioner to be in the face of law, jus- 
tice and common reason, and even if said condemnation proceedings 
could have been a final determination of this question, your comnis- 
sioner does not beleive that the report in said proceedings bears 
out the idea here contended for. In the report of the commissioner 
in said proceedings we find this language: "Now with these facts 
before vour commissioner, he is of opinion that the terms expressed 
in said will are so sole and absolute as to be construed as an ab-— 
golue titie in ssid Sarah S.Ely to said lands during her life for 
any and all purposes for which she should use them, and therefore 
determines thet Sarah S.Fly is alone entitled to said damages é&c." 
That is, she is entitled to said damages during her life. She receiv—- 
ed them during her life, put at her death her estate must account 
for them to the estate of Joseph N.Ely, if they can be accounted for. 
It is clearly show that this $3265 was invested in the purchase of 
the John T.Hughes anc wife eleven acres of land which was deeded to 
sarah S.Riy individually. If this contention be true, then Sarah S. 
Bly with equal eee eat conver the whole of the estate of 
Joseph N.Ely into money, invested it in lands in her owm right and 
thus have deprived the astete of Joseph N.Ely of any thing whatever. 
Your commissioner holds that the estate of Sarah S.Ely should account 
to the estate of Joseph N.Fly for this $825. 

It will be seen from the sale bill of Sarah S.Bly's estate, 
and the deposition of John Z.Wiy, that the rents of the real estate 


of Joseph N.Blvy for the present vear, 1900, is $87.50, cask rent. 


Out of this sum your commissioner thinks the taxes on the reali es- 
tate for the year should first be paid, and the residue should then 


bola (FF) 
the proportion of 2 to 1. Your commissioner's reason ror this appor- 


ae apportioned between the estates of Joseph N. and Seman S.Biy in 
tionmnent is this: (1), From the beginning of the year to the death 
of Sarah S.Fly is about one-third part of the year, (2), At the time 
of the death of Saran S.Bly, as shown by witness, the soil had been 
jturned and the crop planted, and this labor your commissioner ascer-— 
tains from experienced farmers is about one-third of the labor re- 
quired from the beginning to the completion of such crop as was on 
this lang this year. So after deducting the taxes for 1900 of $24.60, 
from the $87.50, we have $68 remaining to be apportioned between 
the two estates in the proportion of 2 to 1, which makes $42 to the 
astate of Joseph N.Fly, and $21 to the estate of Sarah S.EFly. 
So then from the foregoing we have the following 
SUMMARY. 
Personal property left by Joseph N.fly, : . § 690.00. 
. Notes, bonds &e., .. a te 4910.00. 
. Condemnation money from 1. N. railroed, e26.00, 


. 2/8 net rent for 1900,. oo ia, ke me 8 42.00. 
TOTAL ESTATE OF JOSEPH N.ELY, . ... . . . « $6967.00. 


OSE 
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8rd. The increments, if any, to the estate so left by the said 
Joseph N.Fiy in the hands of his wife, Sarah S.Ely, stated as of the 
time of her death. 

The total fund in the hands of the administrators (not counting 
interest on notes and bonds to date of payment), is $102652. From 
this sum deduct $5967, the amount ABE om annRe to be due the estate 
of Joseph N.EBly, and we have remaining $4286, which is the increment 
to the estate of the said Joseph N.EFly while in the hands of his 
widow, Sarah S.Fiy. This leaves her estate to pay the whole of the 
taxes on the real estate for the year 1900, as two-thirds of same 


was deducted above from the estate of Joseph N.Ely. 


SUMMARY. 


lst. The Increment of Sarah S.fly, . . yaa’ | » $4286.00. 
nd. One-half interest in 12-acre tract, . : . » 86 acres. 
ord. The John T.Hughes & wife tract, . ..s aiapls = - . Li, Berea, 
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9. 
STATEMENT MADE AT REQUEST OF JOSEPH N.ELY' HIPIRS. 


It is insisted by counsel for the heirs of the estate of Joseph 
N.Niy that if your commissioner takes the personal property books 
for 1883, to ascertain the value of the property left by Joseph N. 
Hiy at the tine of his death, then he ought to take the versonal 
property books for the year 1900, to ascertain the value of the prop- 
erty ieft by Sarah S.Ely at the time of her death, and that the dif- 
ference between the two would show the increment to which her estate 
is entitied, and that the residue should belong to the estate of 
Joseph N.Ely. The reasoning of said counsel for this view seems to 
be this: The taxable value of property as a rule is less than its 
true value, end its value at a sale on tine is greater than its 
true value. Hence by taking the propertv books for 1888 to ascertain 
the value of his estate, and the sale bill to ascertain the value 
of her estate, that thereby we ascertain his estate lower than its 
actual value, and her estate higher than its actual value. 

your commissioner accordingly reports this idea: 

ist. Est. of Saran S.Bly, as per books for 1900, . $8760. 


and. Est. of JOseph N.Fly, as per books for 1888, . 5440. 
ISCREMEUY TO VST. OF JOSEPH A.BRY, +4. i: 3 4 >) 6 BBSWG, 


i — ee te 
nn —_—— 


iets WONdG—in hends 6fF Admre.;, ...°. 1. «6 + @~ $10262. 
end. Est. of Sarah S.Ely, as per books for 1900, 

DIFFERENCE RETWEEN ASSESSED & SALE VALUE, . 

Deduct net 1/3 rent for 1900, 

BALANCE OF DIFFERENCE, .. 


Claimed by counsel for Joseph N.Flv's heirs: 


ist. Assessed value for the year 18838, 
ee TOY FO aN tie ie ewes wie ew | ab 
CLAIMED BY JOSEPH N.EWY'S HEIRS,. 

Add L.& N. Condemnation Money, .- 


TOTAL EST. JOSWPH y.ELY, a ee 


eee 
ee a oe i ee ee 


} 


ist. Increment of Sarah S.Ely, bro't 
end. Deduct L.& N. Condemnation, .. 
BALANCE OF INCREMENT, .... . 


Add net 1/3 rent for 1900,. . 
Tees GST. SARAH S.Mpy, .<s - = 


tee ee 


EST. OF JOSEPH N.ELY, ... 
EST. OF SABAH S.SELY. : “Ws 
AMT. IN HANDS OF ADMRS.,.... ~ 


your commissioner is of opinion thet the foregoing statenent 


would more seal atta ici ata justice if the $1502 was eaually divi- 
ded, giving $751 to each of said estates; for, as will be seen froia 
the gale bill, snd from the depositions of witnesses, much of the 
property sold at the sale, especially bacon, corn &c.,all of which 
sold for high prices, vas added to the estate by Sarah S.BEly, and 
it seems to the comnissioner thet her estate should have some of 
the advantages of the high prices of the sale-on—-tine and the other- 
wise accunulated profits. 

Taking this view of the matter, we have: 


et. The Heke.’ GE JORer Mablys-. .', «'a ue . $6605.50. 
paca. The Wet. Gf SavateSeniy, « « 


: x a O50 ee 3746.50. 


AMT ° IN WANDS OF ADMRS © 9 a rs ® @ P e ° ° ° e ° $102b8 e O00 ° 


meets eee 


ee ee 


Now having reported as fully as your comnissioner is enabled 


from the evidence before him he respectfully submits this his report. 


1D. Bae zie ie 


This Octobér 3, 1900, 


OF OFS ONG (Che SD O'S ae SS A Ee ee Ss 


Speciai Commissioner. 


be eee tak ar 


Diels) tise las SO > 
lee for this Report 8 72 


lee charged to 


I, A. M. GOLNS, Special Commissioner in the above styled cause, do hereby make oath that 1 was diligently employed not 


hours, in performing the services for which the fee, above stated, is charged, and do so certify, this 


Bo wwyot Qeloher, : foo. ETE. 


Special Commissioner. 


; — a ey 


Gohan RL, 1G Brn fs 
vraf Conn’ Lapel, 


Gling wb The Jorn imgn had 
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This Deed made this 16th.day of January 1878,between Josepn N. 
Hily and Seren Ssiiy his wate parties of the first part), and Wilisem 
Pennington perty of the second part,all of Lee County Virginia, 
Witnesethn,thet in consideration of the sum of Cne hundred dollars 
tO nim in hend peid the said Joseph N.Elv and Saran.S. Fly his wife 
do grant unto the said William Pennington with e@ generally warranty 
ath his pight Lille and interest,.in and to’ one «sixth -«undifrided mart 
of a certain tract of land,with the annertsnences thereof, conteining 
eicht hundre@d acres be the same more or less lying on the waters 
of Sand Lick in Lee Countv Virginia,the same being one sixth part 
Of undivided tract of Land containing eight hundred acres be the 
more or less,to have and to hold the said tract of land afors- 
stid tothe eae, pie 2 1 Ls heirs forever ena the 
Said Joseph N.Ely warrants generally the lend hereby conveved in ## 
witness whereof the said Joseph N.Ely and Sarah S. ##£nis wife nave 
nereunto subseribed their names end effixed their 


yerr above written. 
Joseph N.Elv (Seal) 


Sareh S.Ely (Seal ) 


Vireinia,Lee County to-wit; 
Januery the 17th 1873, 1s May Joseph N.Ely and, Saran’ s. 
wife personally appecred vefore us W.W.Woodward and 
the County of Lee and State of 
re 60 the within Deed 
bearing de iéth,of January 1873,to be their act and deed 
ror. the purposes Within -stated.Saresh S.Ely his wife having said 
sain deed read and fully wxvlained to her senerate and apart 
from her husband acknowledred the same be her act and intent 
and did not wish to retract the same.CGiven under 


seals ve tne 1 73h, day or Venuary, 1$7.4.. 
Va Hs ROL Dy “J oP 


WW. Woodward J.P.--(see2) 
Lee County Court Clérks Office the #4th dav of November 1878. 


The foregoing deed from Joseph and. Sarahn S.his wiie 


of the one part to William Pennington of the cf the other part 
' + 1 al 


all of Lee county and 1t@ OF Virginia is admitted to record 


upon the certificates of W.W.Woodward end V.H.Kelly two Justices 


of the Peace in and for the coun y and State aforesaid. 
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CERTIFICATE OF 
CRDET-OP PUBLICATION, 


I, A. M. Goins, Editor of the SOUTH- 
WEST ‘VIRGINIAN, a weekly newspa- 
per published at Jonesville, Lee County, 
Va., do hereby certify that the annex- 
ed notice -was -published-in-said- paper 
once a week for four suecessive weeks, 


commencing on the Pann day of 


,1Fo-o- 


"ee P22, Zs, 4, EDITOR. 


vue, AF S2 an 
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“Land Sa Sale. 


Poe Z. pat MARY P. ELY 


ee Ch’cy, 
J. M. SMYTIL et als, 


"ro carry out the decree entered in the 
above styled pending cause, on the 17th 
day of November, 1900, now in the Circuit 
L@ourt of Lee County, we will proceed. at 
the front of Lee courthouse on the 2ist. 
day of January, 1901, and at public out- 
ery, to the highest bidder, to sell the fol- 
lowing described property, to-wit: 


(1) The tract of land conveyed by J. 1 
Hughes et als to Sar ah S. Ely, and said to 
contain eleven acres and eae MI ek 
as the “Hiram” bottom. — Ne 


@ ‘The tract of Jand devised to Joseph 
x Ely by his ather, r, and said to contain | 
about seventy acres, and joins. the lands of 

John Z. Ely and others, 


(3) The tract of land which G. Ww. 
‘Hughes and wife on Oct. 19th, 1868, con- 
veyed to Joseph N. and Sarah 8. Ely 
jointly, and said to contain twelve acres. 


(4) And the residue of the lands of 
Joseph N. and See S. Ely and known as) 
the ‘‘Home Place.’ 


tae" These are valuable lands—good wa~ 
ter and timber on them Sales to be made 
as to acreage at the hazard of the pnrs 
chaser. Sales to be made upon the fol- 
lowing terms, to-wit: Enough cash to 
pay cost and commission, and the remain-~- 
der in two equal instaliments due in’ one 
and two years from the date of sale. The 
pa aee will b3 required to execute 
bonds bearing interest from the date of 
‘sale with good personal security. 
This 12th day of December, 1900. 
£.W. PENNINGTON and © 
J.C. NOEL, . ae * 
Special Commissioners. : 
the PT aespers inci 
Com missioners as been ven before me. 
This the 12th day | f December, 1900. » 
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NAME OF THE COUNTY: 


J.Morrison Smyth et al Admrs ¢c. 
Vis 
AmericasGraham et ais. 
This suit was instituted by the administrators of Sarah S.cly, 
deceased for the purpose of constiuing the last will and testament 
of her deceased husband, Joseph N.G1y. 

Joseph N.Bly, the testator, and Sarah &.Pennington, the plain- 
tiffs’? decedent were married in the year 1854. Said testator died in 
the year 1882 leaving his wife surviving him. The said Sarah 
the surviving wife died in the year 1900. They were childless and they 
were each possessed, at the time of their respective deaths, of con- 
siderable property, and it is claimed by the plaintiffs tm theme bivg 
that a construction of the will of the said Joseph N.—ly is necessary 
to a full and correct distribution of the property left by said deced- 
ere. 

It will be observed the the will here sought to be construed 
was made on the 20th day of January 1865, nearly twenty years before 
the death of the testator, and tithe Ly-seven years before Vne death jor 
his widow, 

Tt is sought to aid the Court in construction of said will 
by oral testamony. This testadmony, as we regard it, is not admissible 
for the purpose, and if admissible the testimony introduced by the 
DlatheLitts hesene bentrang at a1. 1. Tpoauieie issue because it 18 not ex- 
planitory of the intention of the testator, its tendency bemmagy af it 
has any weight at all, to prove a subsequent intent of the decedent 
Some Selidy, or at most, “her “comstruction of the wili of .ner deceased 
husband. 

Now at the outset of this discussion, we admit that in the con- 
struction of wills, the intention of the testator, when ascertained, 
is the ggeat "Polar star" which is to guide ‘the Gourt in coming to its 
conclusion, but the intention which thus guides the court is, Ana MIs 
be, the intention expressed by the will itself, not the supposed inten 
tion of the testator. This intention must be gathered and ascertlamed 


fcom the words actually used-by the ‘testator,and such meaning must, be 


given to these words as tl -easons Ad, 7 
sas they reasonably bear, as used in the instrument. 


Judge Richardson in speaking for the Court in Stokes et al Vs. Van 
Wiel, et.al, .83 Va.-754,/ says "In inlerpreting widls, the-intentien of ta 
the testator must be sought and follwwed, and that intention must be 
Looked for wa the: wie] bsedt; and the true inquiry 25° nov What, wire 
testator ment to express, but what the words used by him do express. 
To the same effect is the law as laid down by the text writers. See 1 
Greenleaf’s Tivi. sec. 277 &c 289 &c. 

The bill in this case intimates or states three probabie Convten- 
tions of the true construction of said will. It is dousSteless sve: genes 
among the persons interested, or who claim to be interested, im- said 
estate,that each of the propable contentions nentioned im said wii k, 
will have its advocates, and as matter of convenience we will take up 
these contentions in their inverse order. 

The third probable contention is set out in the plaintiffs bill 
in these words: "That said will in law gives absolutely and in fee sim 
ple all the estate both real and personal to the said Sarah S. fly -, and 
she having died intestate, the same under the statute of descents will 
pass and should be disbursed among said Americarm Graham, one sharey Lo 
said John U%.Pennington, Sarah E.Myers, Cynthia Myers and Mary P.nly, 
children of said Tobias S.Pennington another share, and to be equal- 
ly divided among them, and another share to Said Thomas Garriss onmwand 
Daniel G.Simpson to be equally divided between them, and a one-half 
share to said Children of said Amanda Peasor to be equally divided 
among them; and said descendants of said ten brothers and sisters of 


said Joseph N.@ly take nothing". The correctness of this contention 


depends upon whether or not Sarah 5, Retigheton took a fee-simple in Aw 


estate. devised by her husband or only a life estate therein, and Mauls 
depends upon whether or not the devise and bequest to the said Sarah 
S,Bly is coupled with an unrestrained power in her tee) wie dameeeae Ox 
dispose of said property. The law is well settled beLk by cous “and 
Lext writers "that an estate for life, coupled with the abs Glue pemer 
of alienation, cither expressed or implied, comprehends every Loime > 


and the devisee thkes ‘the fee. So firmly fixed is this principle of 


law, that it may now be regarded as a gcanan of property!*, 94 Va.4335—4, 


The devise and bequest to be construed is in this language: "And 

in the third place I desire and will all the renainder of what I am pos 
decease both real and personal to Sarah 5.oly my wife 

T desire that she shall have the sole use and control of 1 “Soy sone 
she may live,and after her decease and after all her just debts and 
funeral expenses are paid I then desire ene=bhird of .alil. my estase yen 
that time both real and personal to be equally divided between my 
wifes brothers and sisters if living &c - - - - I desire and will tie 
other two-thirds of my estate both real and personal to be equally divi 
ed between my brothers and sisters if living éc." Now we contend thay 
this lancuage cannot be reasonably construed otherwise than that the 
devisee, Sarah S.—ly,under it has not only the power to use Said prop- 


erty, but to dispose of us OH consume it if she so desires. She had 


5 an 
the power to charge with debts,and no limitation is imposed upon her as 


to the amount of debt with which she could encumber it nor as to the 
neaoure: or character of such encumbrance. It might be by mortgage, it 
might be by deed of trust or even by Abse@lute sakes,  Miiecyne,ieinditase 
tion imposed is, that it should be"her just debts". nis implies an 
absolute power of disposition, consumption and alienation. If this were 
all it would seem to us to leave no doubt that the testator Lnvended 
to Winge wo (his: wite with whom he had lived for so,many years the unlinm- 


ited power, not only to use said property, bilo consume it, should 
§ 


pe 
Hee V 
she so desire, her happiness and her pleasure being j”ee- sole desire. 


rt) 


But this is not all the langug@ge used. A few more rords are added as 
if to give emphasis to the foregoing. chee tint providing for the me 
ment of her debts and funeral expenses the testator then continued: 

' T then desire one-third of all my estate at that time both real and 
personal be equally divided ac." Now what time is referred to? Tage se 
the death of his wife. The language used is: " And after her desease, 
and after all her just debts and funeral expenses are paid i then de- 
sire one-third of all my estate at that timeéc.". Now what estate is 
meant? We are not left in doubt. The testator felis us:"“allh my estave 
at that time both real and personal". At what time? Arter the death of 


his wife-and after the payment of all her just debts and funeral expen— 


ses. Then it is what estate that may remain after these things have 


happendd. This implies, not only a power of consumption ako life, but 

hn ae 
it, expressly declares a power of consumption by ghe payment off depts 
incurred during life, if required for the purpose of paying said debts 
and funeral expenses. What remains or might remain at her death and 
after her debts and funeral expenses were paid was all what was to go 
Owen. . Line, langue forcésbly impies an unlimited and unqualified power 
of disposition. Sarah S.Ely,the devisee,could acquire no greater estab, 
norm EXernel se Ho byes power over it. To put any restriction upon her 
absalute dominion over said property would be say, that the whole 


or a certain part of it should go over to the remaindermen or second 


takerg, when the will expressly ys that only all of my esbanesat (thet 


time, shall go over. That is , such as has not been used or consumed. 


3 
Mr. «Minor says " although a devise 7 forathe ssse.er aoe 


devisee, yet if the devisee be by other clauses oF the Waal, pernited 
to use or dispose of the subject absolutely at his pleasure» or if sa 
much as may remain undisposed of at his death (which implies a power of 
ungualified disposition),be given over at his decease, the devisee 

is construed by necessary implication of the testator’s intention, to. 


take a fee-simple 
e 2 Minor 262-70 and cases cited. 


mwa eole ws. Cole tet adis. 79 Va. 25, tie Coumt ‘says, "Im tne Cems imue- 
Lion of wills it is a well settled rule of law that an absolute power 
of disposal by the first taker renders a subsequent limitation repug- 
nant and void. And the same rule applies whether the property devised 
be real or personal." That case was very much litee this im all its par 
ficulars, nobeonly as to the language used ih the devising and. pequeatit 
ing clause,but as to the facts surrounding the parties at the date af 
the will,and at the death of the testator. Cole and. his wihe were ermin 
less,they had lived together as husband and wife for nearly Porty years 
Joseph N.Hly and and his wife were childless,they had lived happily 
Logether as husband and wife for nearivy, PiPPLY years, im *uhits respec: 
the two cases are parallel with each other. The evidence shows or tends 


to show that fully one half,if not more,of the property owned by Jos-— 


eph tly and his wife came by her,it further shows that she was tname— 


Lr iews 7 Toupal and Saving. and au is Faiewto say bhat she Compr mouged 
neme fiilishare. in the acctimmlation of “the. propéenty- owned by. sane Go 

ay the, Time. of her husband’s.death.-" Not.only"does this Simi landay 
exist sin Bhée conditvon and. citecumstances *“surroeundiug the’ pamivess Venue 
the Lancuagé' used. in the two, wid ls ame very simiislar. Ati Cele wea] 
the language was “Igive to my wife Martha A.E.Gole all of my personal 
and real estate during her life time and at her death, haif of the real 
GstaLe nd haliin ot the ersonal property thal. may be om hands Tosco 
Ww as. § : see proper, and the other half of my real and personal 
pcrOncmEy Lo Oo to the heirs of my <.rother Sampson, Coles. The language 
used in this will is "I desire and will all the remainder of whaw ] am 
possessed at my decease both real and personal to Sarah S.uly, my wife 
ides ule that she “sheet lave’ the! sole use)and cont@o1 OF Ga ose Loma. 
Sheumeda liteland: ahuer nem.decease and after ald her. juel. devises aua 
funeral expensesmare paid I then desire one-third of all my estate at 
that time beth real and personal to be equally divided &c. In the case 
of COle ViGole ‘the court said "The language a@mployed 1s as if she 
testator hdd said, £ give to my wife all my estate, and at her death 
one-half of the real estate and one half of the personalty that may 
then be on hand to go to the heirs of Sampson Cole. And the Court 
further sai the words *that sda a on hand’: Tairiy ‘Consityuved vias 
pliedly give to the wife the absolute disposal of thé personalty at 


least. And we may say with equal, propriety that the words “all of my 


é  & 
sshate at that time both reali and personal” impaes all of the estate 


that may them be left, in other words that the testator gave to his 
wife the use and consumption of said property thus impliedly giving 

to rer the absolute disposal of dt. de expected “er to usc bie prope 
ty for her comforts and enjoyment, and his inbent Lon was bo vest an 
her the. cioht to. use se much of 1t-as.was necessary even to stnse* con- 
sumption of the whole of Pt. | His Pirst.and principal object was Le 
grovade for’his wife. This ws manifested by the @avise to her of ae 
wnole estate, and under the circumstances surrounding these two old pee 


ple to have left her the use of only a part of the estate and to Rave 


imposed upon her in her old age the care and responsibility of a trustee 
for the descendants of his brobhers and sisters would not have been 
just and certainly mt would have been anything else but generous, and 
it is evident from the language used by him that to her he intended to 
be both. We have Ais freely used the Cole case because of the almost 
exact similarity in all respects of that case to this. 

If we ave mistaken in the conclusion that this construction of 
the will is mm the true one,then we insist most vehemently that tre 
second contention mention/in the plainiteris? bid is the true eae. 
This contention ees taking the view that the language of the will 
creates only a life estate in the decedent sara Sly; De neem 
fair one that can be reached. It is the only just one that the lan- 
puege. of the will, will admit. Gertainly the testator never intended 
and cannot be held to have intended to make a trustee,a servant or a4 


financial manager out of his devoted wife for the benefit of his booth- 


most favorable construction to the interest of his brothers 

or their descendants, admit of such a conclusion. All wilt admit that 
Weegee hema, Life-vesteme am ails property both real anh personal. 

Thig carried with it by necessity the useSufruct of said Prope wey — 
erything that grew gut of 1t or arose from it, not only the rents and 

profits of the real estate but likewise the interest on the notes and 

bonds and the yearly increase of the ae On aen whatever kind. It 


is @ weil settled, that in any Kind of conveyance whether for life or 


foc ao Bein of years, vf such property as is consumed by use or in the 


using thereof an absolute estate passes, it matters not what the words 
used may be. Now tefs reason together for a moment. Did not,under 
this will, even concegding that a life estate was all that was intended, 
Sarah S.ly take absolutely the right to the rents and wWiRemiets iol “aie 
tho real estate owned by the testator at the time of his death? Pid 
she not have the right to consume these rents, to seii~ them amd con; 
vert then into money, and to use that money as she caw proper? All 


will ceadily admit that she hady that right, that these rents belonged 


absolutely to AxDoes not the. same rule and the same reasoning apply 


with egual force to the notes, bonds and other personal property on 
hands, if not why did he convey it to her, what was the use of giving 
her this personal property and this real estate for her life if she 
could not usé and convert to her use in any way she saw proper the in- 
terest on the bonds, or the rents of the real estate. To enable her to 
bnuUs wse Said Tents. and prorfius,. the IMterest.onm: said oonds anweewee 
imerease of the personal property, implies an absolute estate. If the 
will only made her a trustee, she had no more right to use the incrése 
of the property, the rents of the realty, the interest on the bonds nop 
notes and other evidences of debt, than she would, to have used the core 
mis A0n send. properbys. The idea that all the increase of that promeur, 
belongs to the estate of Joseph N.Ely is destructive of every incident 


or ai Jpre estate. It destroys the very idea of the creation of a hirte 
f 
PF Prt Aw 


estate. To take from a person what results or comes in the Lote 


estate, takes away every benefit that arises from such an estate, and 


in place of generosity being bestowed a burden is imposed. 

" very tennant for life has a right to the full enjoyment of the 
land and all of its annual profits during the continuance of his estate 

See 1 Lomax Digest page SB & 43 
1 Tucker. com. Bobk 2, page 50 

The same rule,only in a broader sense,applies to life estates in 
personal property. Then it follows conclusively that all the increase 
of the personal estate which Sarah S.uly received from her husband, even 
agmitting,which we do not do,that she only got a life estste in said 
personality, belonged absolutely to her,and belonging to her it descends 
io, het “heme. Greet rom, ee CladmuGr iphttein his eins: 

For the year 1883, the year that Joseph Bly died, his personal 
property was SES at $4848.00. For the 
in which Sarah S.Ely was assessed before her death, her personal prop- 
erty was assessed at $8985.00, to which might properly be added $825.00 
Lhe price she paid for ‘the elven acres of land purchased from John P 
lughes and wife, thus showing that the personal property 48 ascertained 
by its assessed value in each case, had increased, or in other words 


that she had made $4962.00. This assessed value in each instance is 


very nearly the actual value ,as it consisted mostiy of money, NOLES 


*® | » 


and bonds which are always assessed at their actual wsalucy, tae cya 
dence showing that of the personal property assessed to Joseph ly 

Ror Yee seu 18823, 92201 .00 was for notes and bonds and only S597 Tor 
other personal property, while the bill alleges that the full valuatin 
of the personal property of Sarah S.ily, including notes, ponds TCweses 
in action &c. is 9102529147 as ascertained by her administrators, It 
thus appears that fully one-half of the personal estate has been made 
by Sirah S.Hly by her industry,energy and frugality since the death 

of her husband. 


In our view of this case there is no possible way in which the 


first contention mentioned by the plaintiffs in their bill can have a 


| 


ms | 
paace. It too, strongly contradictory of the terms of the will itself, 


it is too strongly opposed to common sense,reasnn and fair dealing to 
even have a sermious advocate unless that advocate ward prejudiced by 
his interest. Joseph N.Uly loved his wife too well, she had been Loo 
long the partner of his joys and his sorrows for him to have imposed 
upon her the duty, the responsibiliiy,the hardship and slavery of a 
trustec for the benefit of the descendant of his brothers and SLISLErS. 


VS. 


John-@s.Hly & J.M.Smyth Admrs. ets. 
Vs. 
ilizgabeth J.Pennington et als. 

[=> CeCree 1n Lhis case tdarects Commisstoner .Goims ©0 /es¢enta ig) 
Wheat real estate was owned by Joseph N.Mly at the time. of his death, 
its nature and location and whether or not it all remmins in kind, and 
ma NOt, tac veliS.of such as. Bas been ,dleposed ofras "er the: dave of iys 
Oiepesal; of What personal property.the said Nly diedpossessed of aid 
Kinas and descriptions, its nature and value @s of - the tamesor the 
dealt of “the said. Hiys the increment, if anys to taemeeeatbe so lere 
by ‘the Said Joseph N.fliy in the hands. of his wife Saran S.Hly, sStawved 
as 0f the Lime of rher death Gnd the nature théneor. 

the enquiries in this case are few and simple. The Deed Books 
furnish evidence of the real estate owned by the said Mly at the time 
of his death, and the reference to ‘them is all that is neceseary on the 
SITS. engwsry. 

There is no evidence that the said Joseph N.M@ly owned any personal 
property at the time of his death, except the evidence furnished by 
the defendants,heirs of Sarah S.Mly deceased. This evidence shows 
Lhat Joseph N.iily shortly before his death owned four horses of the 
value of $250.00, eight cattle of the value of $155.00, six sheep 
of the value of $6.00, 19 hogs of the value of $30.00, one wagon of 
the value of $55.00, farming untensils of the value of *%25.00, one 
Clock of the value of $2.00, sewing machine of the value of $20.00, 
household and kitchen fumniture of the value of 8100.00, one gun of the 
value of $4.00, making a total of $597.00; solvent bonds, claims and 
evidences of debt of the value of 04251.00, or a prand total of per- 
somal property of $4848.00. The next year after the death of the 
said Joseph N.Ely, Sarah S.@ly is charged with personal property ag- 
gregating $550.00, solvent notes,bonds &c &4910.00 naking a grand to- 
tal of $5440.00.’ Without this evidence adduced by said defendants, 


— }2 of aml of + Tid g > 
the vennington heirs there vould be no evidence to chow that Joseph 
‘ t 4 te 


N.Hily owned any personal property at the time of his death. 


The whird end last enquiry which the Commissioner is directed 


to make»,is to ascertain the xmkerest increment to the estate left by 
HOSPoiON sey in “tne Hends of pis Wite Sarah Sv Ri, Jacaued 45.0%, uae 
tame of ner @eathyand whe nature thereof. This asmatlensiveuy, Caco. 
vgecertea tomemt. Tne save bili Of. the pensonad properin saz 

His, vogether withthe notes,accounts and eveidennes of deg. regarded 
as solvent amounts to $10,252.17. Deduct from this amount the value of 
the personal property belonging to the esate of Josepn N.F 

time of his death as shown by the testimony of said defendants ahove 


referred to, gives you the increase of said estate which the Court 


by les Gecreer has "determined to belong to the heirs, of “the ‘cid Haran 


RIT the propesty in the possession of Sarah S.Miyyin LAS "absence “et 
proor Lorthe Contrary,is presumed,in law, to be hers. This presumption 
rests upon the well known principle of law,"That possession of personal 
property is the highest evidence of the ownership thereof". 

The heirs of Sarah S. Mly might rest here and be content, knowing 
that until the @ly heirs had proven what property belonged to Joseph N, 
ly abl the time of his death,all property in the possession of sarah 5, 
Tily,at the time of her death,of a personal nature,must be held to be- 
long to her eststez. But they have not chosen to do so, They have 
chosen rather to aid the commissioner all they could in determining 
the second enguiry which the court dweectLs to hir) Pom 4eke pULrpPOSe 
they introduced the boiks of the Commissioner of the Revinue for Lee 
County for the last year of the life of Joseph N."ly,déceased and for 
the first year in which the said earah Sly was ascvessed with taxes. 


The question now aclses, were and are these books competent evidence. 


If not, why not? Section 5354 Code of Virginia makes a copy of any 


record or paper in the Clerk’s Office OT eile “OPPicCEeL Gf “tine Secretary 
of the Commonwealth &c. evidence gn Titeu of phe Original. Would the 
OCiginals in this case be evidencer To determine this it is only 

necessary to enquire whether or not they are pertinent to the issue. 
nee L Greenleaf tividence; SS. 497% = 4933 + Man. «inst. Prt.i page 725. 


What is the enquiry? What persona] property was owned by Joseph N.Bly 


at the time of his death and the value thereof. The law requires,and 
required in 1888, that all personal property, not exempt from taxation 
and all subjects of taxation, should be ascertained by the Commissioner 
of the Revinue of the several Distrietss of the County, and in order 
to do this, Jt was and is made--the duty of the Commissioner of imme 
Reyvinue to call won every person’ in his County, District de. to fur= 
Rishi a. tsb, of such prowerty, MoOneyw. Ged ius “Or Other vees ects of tar 
acion as Tequired tty law .eand the valw@e thereof: p.!hisS im@mopmnet omy wes 
and as.requaitrred to be furnished’ under oath, Seé Sec. 1, Cos ot pioniee 
Then 2t was the duty, of Jeséeph N.wly in thesyear Yesk to furnish te the 
Commrestoner of the Revinue @ correct. 1ist.of all, the-personal propersy | 
owned by him subject to taxation together with the true value thereof. 
The law presumes that he performed his duty in this respect’ correctly, 
that he furnished to the Commissioner of the Revinue a list of his per 
sonal property together with the true value thereof.. Certainly this 
list thus made by him isf thePprima facia amount and value of the prop- 
erty owned by him and must stand as the value until it shown to be in- 
‘COrrect. 4 

Now as to the $300.00: fixed by the Commissioners as due compen 
sation for the land taken by the Louisville & Nashville “ailroad €6o. 
for its purposes, the rights and ownership af the same has been deter- 
mined by @ court of competant Jurisdiction. After said compensation 
had been fixed by the Commissioners appointed for that purpose, the 
vourt appointed a commissioner to ascertain who wae entitled to saia 
money. aid commissioner made hig report after having given the notice 


required’ by law. After GUCtINng in his report the terms of the will of 


hin, he 


Joseph N.Uly applicable to the enquiry tbequired to be made by 


proceéds to say, "Now with these facts before your commissioner he is 


of Opinion thet the terms .expresced in said Will are go sole and abso- 


lute as to be construed ag an absolute title in Sara Semky to sadd 


land during her l#fe FOreany and ad Purposes for which she should use 


se chem and therefore determines that Sarah m.Jily is alone entitled to 


r . r Pa cy Or * z * "7 
aid damages of $5300.00." This report of said Commiesioner was approved 
and confirmed by the Count. Court of is Cc : 
: ws 1 4 OT Tiere vounty ‘oval thie 9th = 
l Cais) @ Apr} 


Tt folows then that the wonesshiyp of this money has been deter 


$390.. 


mined by a Court of Compatent jurisdiction and whether correctly or 


incorrectly determined is not now a matter of enquiry in a collatterail 
proceeding. The only way to get rid of that judgment is by appeal. 


Very S2eSmectunu ili Satbmase Col. 


aegis den 
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Je MOrrisen, Srnyoh and Jj. a sikiy AdmMrs . ie 
Via 
TLaizabeth. Penni Mmepon! "Ce ass . 

The defendants, the hetrs of Sarah S.™iy ‘deseaseed) ex- 
COpeSs PhoOyMuch of Siis "rer ff .£.M.Goans Epeciai’ Comnditss ron— 
Cr TA See COM oer asl. Chara Ss erdatd Sarah IS. by wrth) aeoGepe 
the amount of money, padd toi her by the (lLouvevitsie.¢' Nashvadile 
Raiiroad Company, “because the ownershimeaor sara one vm Rec= pean 
heretofore determined by a Court of commetant jurredaction 


Vv 


upon -proceédings refpuiarhy Dad, LOC be rine property Gr gaa 
parcah Sly, and that | neat! Naa pean, taken: Brom tive 
Second: because’ said commissioner has left. out’ of his cal-— 
culation the interest’ on the various notes bonds’ and other 
CEVirdences Of ‘Geb Nelda” Dyy aera he Ss Arey he lees OR INe Tt: 


' 


or which said wmotcere 
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bee Cireuit Court 


John Z%, Fly and John M. Smythe, Admrs,. 


Vs. EXCEPTIONS TO COMMISSIONER'S REPORT: 


Flizabeth J. Pennington, et al. 


The undersigned except to report filed herein by A. Me 
Goins, Commr., on October Srd, 1900, for the following reasons 

First: Beeause said conmissioner accepts as prime Seats 
evidence of the amon t of personal property of which JoSe N. 
Ely died possessed the books of the commissioner of the rev- 
enue for the year 1893. The said books on this point are not 
even prime facie evidence of the value of such property, and 
are not admissible for any purpose in this investigation. C5 
THR A, S25 ), 

Second: Because said conmissioner after ascertaining the 
total estate of the said Toit, N. Ely as $5,967, which is ap- 
proximately the same as the assessed value thereof for the 
year 1883, deducts this from the sale of $10,252vand gives the 
difference $4,285 as the increment to the estate of Sarah 5S, 
Ely. Me evidence is not sufficient upon which to base any 
report as to the value of the property left by Jos. N. Ely, 
and the commissioner should so have reported, and should have 
reported, therefore, that it is not possible to ascertain what 
increment, if any, belongs to the estate of Sarah S. Ely. The 
burden is upon the heirs of Sarah S. Ely to prove what sich. 
increment, if any, is, and to do so by proper and legal testi- 
ili. They have Pailed to adduce such testimony and to carry 
the burden imposed on them by Cae. 


Third: Because said commissioner after adopting the 


# 4 


a x 
commissioner's assessment books for 1895 as the basis of the 


property left by Jos. N. Ely adopts the sale bill as the basis 


of that left by Sarah §. Aap ES roper way to arrive at 
the alleged increrf nt, would be to adopt’as the basis of the 


property left by Sarah S, Ely the assessment books of 1900 and 
give the estate of Jos. N. Ely the benefit of the difference 
between the assessment of 1900 and the said sale bill. 


Orr & Irvine - and - 
Pennington Bros. 
on behalf of the de- 
fendants for whom they have answered 
in this cause. 
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Everett Waddey Co. 
Stationers and Printers, Form No. 301r. 


And an affidavit having been made and filed that the defendant®. D@2ah, etegth 


x Mange tly, Warman tly nds fren = a 


not residentsof the State of Virginia, it is ordered that. Z/rgs9.. 
after due publication hereof, and do what may be necessary to protect_£% 


urther ordered that a copy hereof be published once a week for four weeks in the. S. 


and that a copy be posted at the front door of the court-house of thisL aay _ 


on the first day of the next term of the 


A copy—Teste: 
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In the Clerk's Office of the Circuit Court for the county of Lee, 
on the 24th day of April,1900. 
J.Morison Smyth and John 7,Ely Adminsitrators of the estate: 
of Sarah S.Ely deceased, Plaintiffs, 
arainst ‘In Chancery 
Elizabeth J.Pennington,et al., Defendants. 

The obgect of this suit is to construe the will of the late Joseph 
N.Ely and to determine to whom the plaintifys as adminsistrators of the 
estate of the said Sarah S.Ely decd.,should pay the funds in their hands 
which was devised to the said Sarah S.Elv by the will of Joseph N.bly,or 
acquired by the said Sarah S.Ely in any other way which has come or may 
fome into the nands $f said Admrs.,and to have a commissioner accertain 


the amount to which each of the parties in interest are entitled. And an 
affidavit having been made and filed that the defendants 


Elizabeth J.Pennington,Sallie Trent,gonhn M.Smyth,Alexander Smyth,Tennesec 
Smyth,Mary F.Parsons,Manervie.0.Bartlett,Sarah M,Greenwood,Mary A.Ccary, 
Laura R.parsons,William Smyth,Sarah Cole,Joseph 1.Smyth,Sarah J.Parsons, 
Sallie Turner,Fannie Lewis,Lou Anna Caywood,Jane Farley,Louisa King, 
Rachel Doss,Emily Maupin,Bettie Crider,Grant Sargeant,Mary Caywood, 
Jackson Johnson,Sarah Collier,Fmily Turner,Vesta Boothe, Gola Johnson, 
Cora Johnson,James M,Smyth,Cora Smyth,Jackson smyth ,David Smyth , Joseph 
Branson,Henry Branson,Sampson Branson,Richard Branson,Louisa Colley, 
Rebeca Maloney,P.C.Flanary,Francis Maxwell, Blizabeth Persons,susan 
Parsons,Jasper Parsons,Newton Parsons,Fannie Collier,Isaac Ely,John 


Fly,Hiram Ely,Sareh Smyth,Manervia Bowen,Lyde Turner,Georgia Ann Ely, 


V 
Hiram Ely,Jackson Ely,Emily Munsey,Rilenc Fletcher , kmory Gilly ,éynthia 


Myers,Thomas Garrison,Daniel G.Simpson,Manervia Humphrey,Rebecca 
Barron,John Reasor,Peter Reasor,Fannie Reasor,Bell Reasor, and Cass 
4 : 

Reasor are not residents of the State of Virginia; and a furthur affidavit 
having been filed that there are or may be other persons interested in 
said suit but whose names names are unknown,and who are the heirs of 

- william Smyth deceased,Amanda Howard deceased,Chandler Branson deceased 
Fannie Howard deceased,Nimrod Branson deceased,Barbary Parsons deceased, 
Oma Hobbs deceased,Emily Moor deceased,Laura Harber deceased and 
Elkanah Ely deceased,it is ordered that they do appear here within 15 
days after due publications hereof and do what may be necessary to 
protect their interest in this suit. And it is furthur ordered that a 
copy hereof be published once a week for four weeks in the Southwest 


Virginian,and that a copy be posted at the front door of the court house 
of this county on the first day of the next term of the countNy court. 


A copy teste: 
2 P.Q. HKS 4]. 


Everett Waddey Co 


Stationers and Printers For . 20 
Richmond, Va. / a No 4 


Che Commonweallfr of Vicqinia, 


To the Sheriff of the County of Lee, Greeting : 


WE COMMAND YOU THAT YOU SUMMON Pe ae LA Ae 


to appear, petore the 
thereof, on the 3” iki day hel fou... “8F__, to testify and the truth to say 


in behalf of the (. AaActidAdhed in a certain matter of controversy in our said court 


before the said Judge depending and undetermined between) Zi 


A of Piss Adkaleef ace br Bly agli § | _ PlaintiffSand 


in no wise omit, under the penalty of £100. And have then there this writ. 
Witness, A. B. Munsey, Clerk of our said court, at the court-house the 3A day of 
A L7o2. s ee , and in the 198° _year of the Commonwealth. | 
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SUBPOENA 
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WITNESS. 
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The Commonwealth of Virginia, 
To the Sheriff of the County of Lee, Greeting; 


WE COMMAND YOU, That you summon Elizabeth J. Pennington, Sallie Trent, John 
M. Smyth, Alexander Smyth, Tennessee Smyth, Rebecca J. Travis, J. T. Smyth, Mary 
¥, Parsons, Nervie O. Bartlett, Wm. Smyth, Martha Quillen, Emily Lucas, Sarah 
Tharp, sarah M. Greenwood, John M. Smyth, Jr., James D. Smyth, Elbert M. Smyth, 
Mary J. Parsons, Mary A Cary, David W. Smyth, Donie E. Olinger, Charles Smytl » 
Laura R. Parsons, Luther S. ‘Turner, Wm. E. Turner, Wm. Smyth, Sarah Cole, Joseph 
L. Smyth, unknown heirs of Amanda Howard deceased, Sarah J. Parsons. John A. Orr 
W.T. Orr, Emily Newman, Peter H. Orr, Dollie Pugh, Sallie Turner, Fannie Lewis, 
Louannie Caywood, Jane Farley, Louisa King, Rachel Doss, Emily Maupin, Bettie 
Crider, Grant Sargeant, Mary Caywood, I. P. Smith, Sarah E Cooney, Mary Carter, 
Joseph Johnson, John Johnson, Jackson Johnson, Mary Robbins, Sarah Collier, Emily 
Yurner, Vesta Boothe, Gola Johnson, Cora Juhuson, Fannie Johnson, Mollie Hughes, 
Rebecea Johnson, Johnson, Tennessee Smyth, Rebecca Olinger, Amer- 
ica Bailey, Emmet Smyth, Fannie Sinyth, Flora Smyth, Joseph Smyth, Jas. M. Smyth 
Cora Smyth, Jackson Smyth, David Smyth, Emmet Short, Sherman Parsons, George 
Parsons, Mary Doss, Sarah Mullins. Joseph Braason, Henry Branson, Sampson Bran- 
son, Sajlie Parsons, Richard Branson, Louisa Colley, the unknown heirs of Chandler 
Branson deceased, the unknown heirs of Fannie Howard deceased, the unknown heirs 
of Nimrod Branson decd., Loucinda Parsons, Rebecca Maloney, H. C. Bailey, John M. 
Bailey, Sallie Cecil, Jane Barker, Lettie Shufflebarger, P. C. Flanary, Francis Maxwell 
Elizabeth Parsons, Susan Parsons, Jasper Parsors, Newton Parsous. D. S. Reasor, 
Jackson Reasor, Wallace Reasor, J. Green Reasor, Amanda Olinger, the unknown heirs 
of Oma Hobbs deceased, Fannie Collier, J. Porter Ely, lsaac Ely, John Ely, George 
Ely, H. H. Ely, J. E. Smith, Floyd Stewart, James A. Stewart, Simpson Stewart, Lillie 
Stewart, Emmet Stewart, Ballard Stewart, Laura Stewart, the unknown heirs of Emily 
Moore deceased, 1. P. Ely, W.S. Ety, Hiram Ely, Amanda Ely, John B. Ely, Charles 
Ely, Leonard Ely, Maud Ely, Sarah Ely, Dora Ely, Crockett Ely, Hiram Ely, the un- 
known heirs of Laura Harber deceased, the unknown heirs of Elkanah Ely deceased, 
Sarah Smyth, Minerva Bowen, Lyde ‘Turner, Georgia Ann Ely, Hiram Ely, Jackson 
Ely, Emmet Ely, D. R. Ely, Rosa Robbins, Octa Smith, Marion Ely, Palestine Ely, 
Rebecea Weston, Emily Muncy, Eva Fletcher, Susan Young, John M. Howard, Eva J. 
Skaggs, Octa E. Johnson, Emory Gilley, Cornie Parks, Creed Gilley, Annis Litton, Tip 
Gilley, Gale Gilley, Rebecca Cecil, Mary Cox, C.D, Bailey, Amanda Hughes, Sarah 
Myers, America Graham, Mary P. Ely, Cynthia Myers, John H. Pennington, Sarah E. 
Myers, Vhomas Garrison, Danie! G. Simpson, Minerva Humphrey, Rebecca Barron, 
John Reasor, Peter Reasor, Fannie Reasor, Bell Reasor, Cass leasor, 
John Z. Ely, ‘ 


to appear at the Clerk’s officeof the Circuit Court of the County of Lee, at the rules to 
pe held for said Court, on the 3rd Monday in May, 1900, to answer a bill in Chancery 
exhibited against them in our said Court by John Z. Ely and J. Morison Smyth Admin. 
istrators of the estate of Sallie 5. Ely deceased. 

And have then there this writ. Witness A. B. MUNSEY Clerk of our said 
Court, at the Court-house, the 23rd day of April, 1900, andin the 124th year of he 
Commonwealth. / 


CERTIFICATE OF 
ORDER‘ OF PUBLICATHON, 


I, A. M. Goins, Editor of the SOUTH- 
WEST “VIRGINIAN, a weekly newspa- 
per published at Jonesville, Lee County, 
Va., do hereby certify that the annex- 
ed. notice was--published-in-said- paper 
once a week for four suecessiye weeks, 


commencing on the +f; f- ¢ day of 


10S 


Onte of P ablation, 


IRGINIA—In the Clerk’s Office of the 
Circuit Court of the County of Lee on 
the 3rd day of April, 1901. 
i. P. ELY, Plaintiff, 
against 
Sarah Smyth, Mimerva Bowen, Lyde 
Turner, Hiram Ely, George Ann 
Ely and Jackson Ely, Defendants. 
[On petition filed in chancery cause of 
Ely &Smith admrs. vs. E. J. 
Pennington et als.] 

The object of this petition is to recover 
of the estate of A. J. Ely deceased of 
whom the said defendants are heirs, the 
sum of $30.00 due by notes, with interest 
on $25, part thereof, from the Ist day of 
October, 1889. till paid, and on 85, the re- 
mainder thereof, from the 10th day.of Oct. 
1888, till paid, and to have said debt paid 
out of the estate of Joseph Ely deceased 
in the hands of the court in this cause part 
of which belongs tu the estate of the said 


A. J. Ely. 


And an affidavit having been made and 
filed that the defendants Sarah Smyth, 
Minerva Bowen, Lyde ‘lurner, George Ann 
Ely, Hiram Ely and Jackson Ely are not 

residents of the State of 
Virginia, it is ordered that they do appear 
here within fifteen days after due publica~ 
tion hereof, and do what may be necessary 
to protect their interest in thissuit. And 
it is further ordered that a copy hereof be 
publist ed once a week for four weeds in 
the Southwest Virginian, and that a copy 
be posted atthe front door of the court- 
house of this County on the first day of the 
next term of the County Court.. ° 

A. copy—Teste: 
A, B. MUNSEY, Clerk. 

Pennington Bros, p. q. ' Apr114t@1 
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CERTIFICATE OF 
ORDER OF PUBLICATION, 


5 rn 


I, A. M. Goins, Editor of the SOU'TI- 
WEST VIRGINIAN, a weekly newspa- 
per published at Jonesville, Lee County, 
Va., do hereby certify that the annex- 
ed notice was. published in said paper 
once a week for four suceessive weeks, 


> © 4 A: ( 
commencing on the 27 & ae day.of 


1 7o-xo, 


» EDITOR. 


— 


¥/ TRGINTA— —In the Clerk’s Oflice of the 


¥ Circuit Court of the County of Lee on. 
the 24th day of April, 1900. 

J. Morison Smyth and John Z. Ely, 
Administrators of the Estate of 
Sarah S. Ely, deceased, Plaintiffs. 

against 

Elizabeth J. Pennington, et al., D’f’ts. 

IN CHANCERY. 

‘The object of this suit fs to construe the 
will of the late Joseph N. Ely and to de- 
termine to whom the plaintiffs as adminis. 
trators of the estate of the said Sarah SB. 
Ely, decd., should pay the funds in their 
hands which was devised to the said Sarah 
S. Ely by the will of Joseph N. Ely, or 
acquired by the said Sarah S. Ely in any 
other way, which has come or may come 
into the hands of said Admrs., and to have 
a4 commissioner ascertain. the amount to 
which each of the parties in interest are 
entitled. 

Aud an aftidavit having been made and 
filed that the defendants, Elizabeth J. 


| Pennington, Sallie Trent, John M. Smyth, 


Alexander Smyth, ‘fennessee Smyth, Mary 
F. Parsons, Minerva O. Bartlet, Sarah M. 
Greenwood, Mary A. Cary;~Lanra R. Par~ 
sons, Sallie Turner, Fannie Lewis, Lou 
Anna Caywood, Jane Farley, Loulsa King, 


| Rachel Doss, Emily Maupin, Bettie Crider 


Grant Sargeant, Mary Caywood, Ja°kson 


Dranisonre Sarah Collier, Emily. Turner, 


Vesta Boothe, Gola Johnson, Cora Johns 
son, James M. Smyth, Cora Smyth, Jack- 
son Smyth, David Smyth, Joseph Branson 
Henry Branson, Sampson Branson, fRich- 
ard Branson, Louisa Colley, Rebeca -Ma-~ 
loney, P. C. Flanary, Francis Maxwell, 
‘William Smyth, Sarah Cole, Jos. I. Smyth, 
Sarah J. Parsons, 
Elizabeth Parsons, Susan Varsons, Jasper 
Parsons, Newton Parsons, Fannie Collier, 
Isaac Ely, John Ely, Wiram Ely, Sarah 
Smyth, Manervia Bowen, Lyde Turner, 
Georgia Ann Ely, Hiram Ely, Jackson Ely 
Emily Munsey, Evilene Fletcher, Emory 
Gilly, Cynthia Myers, Thomas Garrison, 
Daniel G. Simpson, Manervia Humphrey, 
Rebecca Barron, John Reasor, Peter Rea- 
sor, Fannie Reasor, Bell Reasor, and Cass 
Reasor not residents of the State of Vir- 
cinia; and a further affidavit having been 
filed that there are or may be other persons 
interested in said suit but whose names 


| are unknown, and who are the heirs of 
| William Smyth, deceased, Amanda How- 
ard deceased, Chandler Branson deceased 
| Fannie lloward deceased, Nimrod Brans 
| son dece ased, Barbary Parsons deceased, 
Oma Hebbs deceased, Emily Moore decd., 
Laura Harber decd. and Elcanah Ely deed. 
it is ordre@ that they do appear here within 
fifteen days after due publication hereof 
and do what may be necessary .to protect 
their interest in this suit. And it is further 
ordered that a copy hereof, be published 
once a week for four weeks in the South- 
west Virginian, and that acopy be posted 
at the front door of the court-house of this 
county on the first day of the next term of 
the County Court. 
A copy—tTeste: 
A.B. MUNSEY, Clerk. 
Pennington Bros. p. q. 4-26-00- 4t 
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The Commonwealth of Virginia, 
To the Sheriff of the County of Lee, Gr vetin’g 


WE COMMAND YOU, That you summon Elizabeth J. Pennington, Sallie Trent, sou 
M. Smyth, Alexander Smyth, Tennessee Smyth, Rebecca J. ‘Travis, J. T. Smyth, Mary 
F. Parsons, Nervie O. Bartlett, Wm. Smyth, Martha Quillen, Emily Lucas, Sarah 
Tharp, sarah M, Greenwood, John M. Smyth, Jr., James D. Smyth, Elbert M. Smyth, 
Mary J. Parsons, Mary A Cary, David W. Smyth. Donie E. Olinger, Charles Smyth, 
Laura R. Parsons, Luther 8. ‘furner, Wm. E. Turner, Wm. Smyth, Sarah Cole, Joseph 
L. Smyth, unknown heirs of Amanda Howard deceased, Sarah J. Parsons. John A. Orr 
W.T. Orr, Emily Newman, Peter. Orr, Dollie Pugh, Sallie ‘Turner, Fannie Lewis, 
Louannie Caywood, Jane Farley, Louisa King, Rachel Doss, Emily Maupin, Bettie 
Crider, Grant Sargeant, Mary Caywood, 7’. ?. Smith, Sarah E Cooney, Mary Carter, 
Joseph Johnson, John Johnson, Jackson Johnson, Mary Robbins, Sarah Collier, Emily 
Tarner, Vesta Boothe, Gola Johnson, Cora Johuson, Fannie Johnson, Mollie Hughes, 
Rebecca Johnson, Johnson, Tennessee Smyth, Rebecca Olinger, Amer- 
ica Bailey, Emmet Smyth, Fannie Smyth, Flora Smyth, Joseph Smyth, Jas. M. Smyth 
Cora Smyth, Jackson Smyth, David Smyth, Emmet Short, Sherman Parsons, George 
Parsons, Mary Doss, Sarah Mullins, Joseph Braason, Henry Branson, Sampson Bran- 
son, Sailie Parsons, Richard Branson, Louisa Colley, the unknown heirs of Chandler 
Branson deceased, the unknown heirs of Fannie Howard deceased, the unknown heirs 
of Nimrod Branson deed., Loucinda Parsous, Rebeeca Maloney, H. C. Bailey, John M. 
Bailey, Sallie Cecil, Jane Barker, Lettie Shuffisbarger, P. C. Flanary, Francis Maxwell 
Elizabeth Parsons, Susan Parsons, Jasper Parsous, Newton Parsous. D. 8, Reasor, 
Jackson Reasor, Wallace Reasor, J. Green Reasor, Amanda Olinger, the unknown heirs 
of Oma Hobbs deceased, Fannie Collier, J. Porter Ely, Isaac Ely, John Ely, George 
Ely, H. H. Ely, J. &. Smith, Floyd Stewart, James A. Stewart. Simpson Stewart, Lillie 
Stewart, Emmet Stewart, Ballard Stewart, Laura Stewart, the unknown heirs of Emily 
Moore deceased, 1. P. Ely, W fly, Hiram Ely, Amanda Ely, John b. Ely, Charles 
Ely, Leonard Ely, Maud Ely, i Ely, Dota Ely, Crockett Ely, Hiram Ely, the un- 
known heirs of Laura Harber Adeceased, the unkwwn heirs of Elkanah Ely deceased, 

Sarah Smyth, Minerva Bowen, “Lyde ‘Turner, Georgia Ann Ely, Hiram Ely, Jackson 
Ely, Emmet ily, D. R. Ely, Rosa Robbins, Octa Smith, Marion Ely, Palestine Ely, 
Rebecca Weston, Emily Muncy, Eva Fletcher, Susan Young, John M. Howard, Ha J. 

Skaggs, Octa E. Johnson, Emofy Gilley, Cornie Parks, Creed Gilley, Annis Litton, Tip 
Gilley, Gale Gilley, Rebecca Cecil, Mary Cox, ©. D. Bailey, Amanda Hughes, Sarah 
Myers, America Graham, Mary'P. Ely, Cynthia Myers, John H. Pennington, Sarah E. 
Myers, "Yhomas Garrison, Daniel G. Simpsun, Minerva Huniphrey, Rebecca Barron, 


John Reasor, Peter ,easong) Fannie Reasor,~ Bell Keasur, Cass Reasor, 
J. Morison Smyth, je a 


to appear at We Clerk’ S, office of the Circuit Court of the County of Lee, at the rules to 
be held for said Conrt, on the 3rd Monday in May, 1900, to answer a bill in Changery 
exhibited against them in our said Court by John Z. Ely and Mary P, Ely, Plaintiffs. 
And have then there this writ. Witness A. B. MUNSEY Clerk of our said 
Court, at the Court~ house, the: 8rd day of Spells 1900, and in Aa 124th year of the 
Commonwealth. ) > £ 
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The Commonwealth of Virginia, 
To the Sheriff of the County of Lee, Greeting; 


WE COMMAND YOU, That yousummon Elizabeth J. Pennington, Sallie Trent, Jobn 
NM. Smyth, Alexander Smyth, Tennessee Smyth, Rebecea J. ‘Travis, J. T. Smyth, Mary 
F, Parsons, Nervie O. Bartlett, Wm. Smyth, Martha Quillen, Emily Lueas, Sarah 
Tharp, Sarah M. Greenwood, John M. Smyth, Jr., James D. Smyth, Elbert M. Smyth, 
Mary J. Parsons, Mary A Cary, David W. Smyth, Donie E. Olinger, Charles Smyth, 
Laura R. Parsons, Luther 8. ‘Turner, Wm. E. ‘Turner, Wn. Smyth, Sarah Cole, Joseph 
L. Smyth, unknown heirs of Amanda Howard deceased, Sarah J. Parsons, John A. Orr 
W.'T. Orr, Emily Newman, Peter H. Orr, Dollie Pugh, Sallie Turner, Fannie Lewis, 
Louannie Caywood, Jane Farley, Louisa King, Rachel Doss, Emily Maupin, Bettie 
Crider, Grant Sargeant, Mary Caywood, 1. P. Smith, Sarah E Cooney, Mary Carter, 
Joseph Johnson, John Johnson, Jackson Johnson, Mary Robbins, Sarah Collier, Emily 
‘Turner, Vesta Boothe, Gola Johnson, Cora Juhuson, Fannie Johnson, Mollie Hughes, 
vebecca Johnson, Johnson, Tennessee Smyth, Rebecca Olinger, Amer- 
ica Bailey, Emmet Smyth, fannie Smyth, Flora Smyth, Joseph Smyth, Jas. M. Smyth 
Cora Smyth, Jackson Smyth, David Smyth, Emmet Short, Sherman Parsons, George 
Parsons, Mary Doss, Sarah Mullins, Joseph Branson, Henry Branson, Sampson Bran- 
son, Sailie Parsons, Richard Branson, Louisa Colley, the unknown heirs of Chandler 
Branson deceased, the unknown heirs of Fannie Howard deceased, the unknown heirs 
of Nimrod Branson decd., Loucinda Parsons, Rebecca Maloney, H. C. Bailey, John M. 
Bailey, Sallie Cecil, Jane Barker, Lettie Shufflzbarger, P. C. Flanary, Francis Maxwell 
Elizabeth Parsons, Susan Parsons, Jasper Parsons, Newton Parsous, D. 8. Reasor, 
Jackson Reasor, Wallace Reasor, J. Green Reasor, Amanda Olinger, the unknown heirs 
of Oma Hobbs deceased, Fannie Collier, J. Porter Ely, Isaac Ely, Juhu Ely, George 
Ely, H. H. Ely, J. &. Smith, Floyd Stewart, James A. Stewart. Simpson Stewart, Liltie 
Stewart, Emmet Stewart, Ballard Stewart, Laura Stewart, the unknown heirs of Emily 
Moore deceased, 1. P. Ely, W.S. Ely, Hiram Ely, Amanda Ely, John B. Ely, Charles 
Ely, Leonard Ely, Maud Ely, Sarah Ely, Dora Ely, Crockett Ely, Hiram Ely, the un- 
known heirs of Laura Harber deceased, the unknown heirs of Elkanah Ely deceased, 
Sarah Smyth, Minerva Bowen, Lyde ‘Turner, Georgia Ann Ely, Hiram Ely, Jackson 
Ely, Emmet Ely, D. R. Ely, Rosa Robbins, Octa Smith, Marion Ely, Palestine Ely, 
Rebecca Weston, Emily Muney, Eva Fletcher, Susan Young, John M, Howard, Eva. 
Skaggs, Octa E. Johnson, Emory Gilley, Cornie Parks, Creed Gilley, Annis Litton, Tip 
Gilley, Gale Gilley, Rebecca Cecil, Mary Cox, C. D. Bailey, Amanda Hughes, Sarah 
Myers, America Graham, Mary P. Ely, Cynthia Myers, John H. Pennington, Sarah E. 
Myers, ‘Thomas Garrison, Daniel G.Simpsun, Minerva Humphrey, Rebeeca Barron, 
John Reasor, Peter Reasor, Fannie Reasor, Bell Keasor, Cass Reasor, 
J. Morison Smyth, 


to appear at the Clerk’s office of the Circuit Court of the County of Lee, at the rules to 
be held for said Court, on the 3rd Monday in May, 1900, to answer a bill in Chancery 
exhibited against them in our said Court by John Z. Ely and Mary P. Ely, Plaintiffs. 


And have then there this writ. Witness A. B. MUNSEY Clerk of our said 
Court, at the Court-house, the 23rd day of April, 1900, andin the 124th year of the 
Commonwealth. 
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fo the Sheriff of the County of Lee, Grectine: 


WE COMMAND you, That you summon 
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And this éhey Bali all in ko wise omit. under the penalty of $100. And havethen oe this writ. 


. . on i | 
in the 124rd year of the Con monwealth. 
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Everett Waddey Ca., 
Stutioners and Printers, > Form No. 100. 
Kichmond, Va. f I 
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‘oOhre Commonweatlthr of Vicqinicr, 


To the Sheriff of Lee County— Greeting : 
Aer Pl. | | 
We Commanp you, That you summon__/70/t/y. os). 


a 


_|_to appear before the-Judge of our County Court of Lee county, at the court-house, on ~ 
. AS 


, to-answer-an-indictment-of-the Grand Jury 


kof our said-Cour —eorrt-house, this Feo amen” 


—ef—the—Cemmenwealth. 


Form No. 100. 
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In the Clirk's Office of the Circuit Court for the County of Lee on 
the 24th day of Aprii,1900. 
John Z.Ely and Mary P.#ly, Plaintiffs: 
| arainst ; In Chancery 
J.Morison Smith et al, Dfendants : 

The object of this suit is partition the lands of Sarah S.FRly decease 
and Joseph N.Ely decd., among the lawful heirs of poth said parties if 


practicable but if not practicable to have the same sold according to tou 


and the proceeds of sale divided betyeer said heirs according to their 


respective interest as shall pe determined by the court. 


And an affidavit having been made and filed that the defendants 


Elizabeth J,Pennineton,Sallie Trent,Jonn M.Smyth,Alexander Smyth,Tennesee 
snyth,Mary F.Parsons,Manervie,0,Bartlett, Saran M,Greonwood,Mary A.Cary, 
Laura R.parsons,William Smyth,Saran Cole,Joseph 1,Smyth,Sarah J.Parsons, 
Sallie Turner,Fannic Lewis,Lou Anna Caywood,Jane Farley,Louisa king, 
Rache2? Doss,Emily Maupin,Bettie Crider,Grant Sarreant,Mary Caywood, 
Jaowson Johnson,Sereh Collier,Emily Turner,Veste Boothe,Gola Johnson, 
Cora Johnnson,James i myth Cora smyth, Jackson smyth David smyth, Joseph 
Branson,Henry Branson,Sammson Branson,Richard Branson,Loulsa Colley, 
Rebvocs Haloney,P.0.FPlanary,Francis Maxwell, Elizabeth Parsons,susan 
Parsons,Jasper Parsons,Newton Parsons,Pannie Collier,Isaac Ely,Jonn 
Ely,Hiram Bly,Sareh Smyth,Manervia Bowen,Lyde Turner,Georgia Ann Ely, 
Hiram Ely,Jackson Ely ,Bmily Munsey ,Bilene Pletenor ,Bnory GLily,6ynthia 
Myors,Thonas Garrison,Baniel G.Simpson,Nanervia Humphrey ,Rebecca 
Barron,John Reasor,Peter Reasor,Fannie Reasor,bell Reasor, and Cass 
Reasor are not resigents of the State of Virginia; and a furthuor affidavit 
havine been filed that there ars or may be other persons interested in 
said sult but whose names names aro unknown,and who aro tho Hoste of 
william Svth decoased,Amanda Howard doceased,Chandler Branson doceased 
Fannie Hevard deceased,Nimrod Branson deceased,Rarbary Parsons deceased, 
Oma Hobbs deceased,imily Moor deceasvud,Laura Harber deceased and. 
Flkanah Fly deceased,it is ordered that they do appear hore within 15 
days after due publications hereof and do what may be necessary to 
protect their interest in this suit. And it is furthur ordered that a 
copy hereof be published once a week for four weeks in the Southwest 


Virginian,and that a copy be posted at the front door of the court house 
of this county on the first day of the noxt term of the countWy eourt, 


A sopy teste: Wy 
P.O. ihe clerk 


Disinn-9 OL. 
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IRGINIA—in the Clerk’s Office of the 
Circuit Court of the County of Lee on 
the 24th. day of April, 1900. 

John Z. ly and Mary P. Ely, Pl’t’fs. 

against 
J. Morison Smyth et al, Defendants. 

IN CHANCERY. 

‘rhe object of this suit is to partition the 
CERTIFICATE OF lands of Sarah 8. Ely deceased and Joseph 
yIDE LA PT? - ly deceased, among the lawful heirs 

ORDER ‘OF PUBLICATION. Bey ? 8 
, ‘ 2 of both said parties iffpracticable but if not 
practicable to have the same sold accurs 
| ding to law and the proceeds of sale di- 
| vided between said heirs according to their 
f respective interest as shall be determined 

| 
by the court. 

And an affidavit having been made and 
led that the defendants, Elizabeth J. Pen 


> => 


I, A. M. Goins, Editor of the SOUTH- 
WEST! VIRGINIAN, a weekly newspa- 
per published at Jonesvyie, Lee County, 
Va., do hereby certify that the annex- 
ed notice was: published -in said’ paper | fi 
once a week for four suceessive weeks, 


nington, Sallie ‘Trent, John M. Smyth, 
: Fk Alexander Smytb, Tennessee Smyth, Mary 
SUS. cise waLO a 6% day of tf’. Parsons, Manervia O. Bartlett, Sarah 


AJ ae 17 o-oo. M. Greenwood, Mory A. Cary, Laura RK. 
i< &Z ya Parsons, William Smyth, Sarah Cole, Jos. 
5 i ite, EDITOR. 


| I. Smythe, Sarah J. Parsons, Sallie ‘Turner | 
| Fannie Lewis, Lou Anna Caywood, Jane | 


ear sente - 


Farley, Lenisa King, Rachel Doss, Emily 
a /Maupin, Bettie Crider, Grant Sergeant; 
FEE, 2/7. GO Mary Caywood, Jackson Johnson, Sarah | 
. ; Collier, Emily ‘Turner, Vesta Boothe, Gola 
Johnson, Cora Johnson, James M, Smyth, | 
Cora Smyth, Jackson Smyth, David Smyth | 
Joseph Branson, Henry Branson, Sampson 
Branson, Richard Branson, Louisa Colley, 
Rebeca Maloney, P. C. Flanary, Francis 
Maxwell, Elizabeth Parsons, Susan Par- 
sons, Jasper Parsons, Newton Parsons, 
Fannie Collier, Isaac Ely, John Ely, His 
ram Ely, Sarah Smyth, Manervia Bowen, | 
Lyde Turner, Georgia Ann Ely, Hiram 
Ely, Jackson Ely, Emily Munsey, Evilene 
Tletecher. Emory Gilly, Cynthia Myers, 
Thomas Garrison, Daniel G. Simpson, Ma- 
nervia Hamphrey, Rebecca Barron, John 
Reasor, Peter Reasor, Fannie Reasor, Bell 
Reasor, and Csss Reasor are not residents | 
of the State of Virginia; and a further 
aflidavit having been filed that there are 
or may be other persons interested in said 
suit but whose names are unknown, and 
who are the heirs of William Smyth deed., 
Amanda Howard deceased, Chandler Bran 
‘son deceased, Fannie Howard deceased, 
Nimrod Branson deceased, Barbary Par- 
sons deceased, Oma Hobbs deceased, Em- 
ily Moor deceased, Laura Harber deced,, 
| and Elkanah Ely deceased, it 
| is ordered that they do appear here within 
fifteen days after due publication hereof, 
/ aud do what may be necessary to protect 
their interest in this suit. And itis further 
ordered that a copy hereof, be published | 
onee a week for four weeks in the South- 
west Virginian, and that a copy be posted 
at the front door of the court-house of this 
County on the first day of the next term of 
the County Court. A copy— Teste: 
. A. B. MUNTEY, Clerk. 
Pennington Bros. p. q. . 4—26-00—4t. 


ORDER OF PUBLICATION. 
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